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The language of rights is pervasive in moral, pritand legal debates, but there is
no clear consensus on what rightsamd how they work. Do all rights have the same
underlying function? Should a theory of rights baaeptual or normative? Can rights
conflict with each other? | cannot tackle thesestjoas in sufficient depth here, and |
have to ignore many other interesting questioragather. | will try, however, to
provide a roadmap to a few of the central debdtestaights—hopefully offering a
clear picture of both what'’s stake in these debabteswhy philosophers have

developed starkly different answers to the questatiove.

1. A Framework for Rights

Wesley Hohfeld famously showed that rights canibgrgjuished into four different
types or incidents (Hohfeld 1919). Hohfeld focusedegal rights, but his framework
applies to moral and political rights as well. Belbexplain Hohfeld’s typology,
though some of the further terms | use are not eldi (for further expositions of
Hohfeld see Kramer 1998; Thomson 1990: ch. 1; W2085b).

First, and most centrally, rights can refecklaims Betty might have a claim
that Albert not enter her room, which is anotheywhsaying that Albert is under a
duty to Betty not to enter her room. Claims thwsagls correlate with duties—

whenever one person has a claim, at least one péngon owes a duty to the claim-



holder. (There may be other kinds of duties thaeh#othing to do with individual
claims, but they are not our focus.) Claims arentlest familiar form of right. For
example, Albert’s moral claims not to be murderaged, and assaulted mean that
every other person is under a duty not to muradgreror assault Albert. If someone
breaches one of these duties then that persofaied to uphold a claim of Albert’s
and, in doing so, that person va®ngedAlbert. The opposite of having a claim is
having ano-claim

Now consider the following assertion: “I have evaght to try to persuade
Carl to change his mind.” The imagined speaker megdbe presenting himself as
possessing a claim and thereby insisting that sametse is under a duty. Instead,
the speaker can plausibly be understood to be rileglhat he himself is undeo
dutynot to try and use persuasion to change Carl’'simio be under no duty not to
perform some action, X, is to havdizerty or privilegeto do X. (I will use the term
“liberty”.) This is sometimes what people mean wkiggy assert a right: they are at
liberty to perform the action in question sinceame else has a claim against them
performing the action.

Although claims and liberties often travel togethes important not to
confuse them. For example, in boxing matches eaghrihas a liberty to try and
punch the other: each is under no duty not to to But each boxer also has a liberty
to try and stop the other from punching him. Lie=tthus don’t necessarily confer
claims—sometimes we are at liberty to try to do stinmg, but other people are also
at liberty to try to stop us from doing that thirf@f course liberties are often
accompanied by claims, for example, when we sayAlweert has a right to free
speech, this usually means that Albert has boitheaty to say whatever he likes (no

duty not to do so) but also that Albert has certd@ims, for instance, claims that



entail government officials are under a duty ngbrievent or censor Albert’s speech.
We thus often apply the term “right” in ordinarysdourse to what is in fact a cluster
or conjunction of Hohfeldian claims and liberti@h¢mson 1990: 54-56).

Claims and liberties cover “first order” assertiaisights—they account for
the cases where our rights talk refers to whatdutidividuals are, or are not, under
with regard to other individuals’ claims. But thesealso a “second order” of rights
discourse: assertions about how we can alter mirdider claims and liberties.
Consider this statement: “Betty has the right ttedaine who can enter her
apartment.” If this statement is true, then Betiggesses what Hohfeld calls a
power—the authority to alter the claims or libertiesotifiers, in this case, the liberty
of others to enter Betty’'s apartment. Other exampfgowers include: the power to
declare two people legally married; the power &msfer ownership of a car to
someone else; and the power of a police officeletain a suspect. To lack a
particular power is to havedasability.

When someone lacks the power to alter some othsop's claims or
liberties, then the latter has what Hohfeld cafisnamunity For example: “The
government has no right to prohibit same-sex caufpten adopting children.” If this
statement is true, then same-sex couples posséssramity with regard to the
government; the government lacks the power to affesr right to adopt children.
It's widely believed that individuals possess imities with regard to a number of
important claims, for instance, it's widely believéhat no one else could revoke or
modify my claims against being murdered, rapedodured. To lack an immunity is
to have diability .

In summary, there are four Hohfeldian incidentgheaf which has a

correlative and an opposite:



Hohfeldian Type Correlative Opposite

Claim held by A B is under a duty A has a no-claim
Liberty held by A B has a no-claim A is under aydut
Power held by A B has a liability A has a disabilit
Immunity held by A B has a disability A has a lilatyi
Figure 1

This Hohfeldian framework is valuable becausedvptes a precise set of
conceptual tools for thinking about rights. If Atbeays, “I have a right to kill my
attacker in self-defense,” we want to know exaethat this alleged right involves.
Does it simply mean Albert has a liberty (no duty to) to kill his attacker in self-
defense? Does it mean, more strongly, that Albestahclaim that others not interfere
with him when he attempts to kill his attacker atfslefense (others owe him a duty
of non-interference)? Does Albert have the powdottit or transfer his right to act
in self-defense? Does he possess an immunity feonmg this right revoked or
altered by others? These are all important questioat can be asked about most
alleged rights, and Hohfeld’'s framework enablesouse more precise about what’s at

stake whenever a right is invoked.

2. TheFunction of Rights

Many philosophers believe that there is single antof the connection between
claims and duties—a single explanation of exactiatimakes it the case that a duty-
bearer owes his duty to the claim-holder, and eaabime other person. Two different

theories of this relationship have dominated thiéopbphical literature.



Some argue that a normative proposition only méngdabel of a “right”
when there is a right-holder who is uniquely emp@aldéo make choices about what
other people’s duties are with regard to some aaioobject (Hart 1955; Hart 1982:
162-93; Steiner 1994: ch. 3; Steiner 1998). SuppBesthas the right to that
computer—he owns it. We generally think this meBad has the authority to
determine how people can behave with regard taahgputer. Others are likely
under duties not to touch or use the computer Bartis the person who can either
demand these duties be observed, or choose to teEse duties by giving others the
permission to touch or use the computer. Bertss auirely the person who can decide
to sell the computer to someone else or the onecahahoose to destroy the
computer if he wants to. Thall or choice theoryof rights reflects these judgments
since it identifies the right-holder as the peradmo holds all the unextinguished
second-ordepowerswith regard to the duties correlated with a gienm. Those
powers include the power to: (a) waive compliafbgdemand compliance, (c)
waive compensation for breaches, (d) demand compiendor breaches, (e) waive
enforcement, and (f) demand enforcement (Stein@8:1240-45).

The will theory, as a general account of rights daumber of virtues. First,
it coheres with many of our beliefs about propeidits (e.g. Bert and his computer),
and so has a certain intuitive appeal. And it isststent with the view that a set of
legal or moral rights must lm®mpossiblgthat is, that all the duties entailed by any
set of rights are consistent and capable of foiflht without conflict (Steiner 1994
86-101). If rights necessarily identify the agettose choices uniquely determine the
enforcement or waiver of claims, then the domaingifts must be divided in such a
way that for every alleged duty only one agenimuatiely holds the power to choose

whether the duty will be observed. Alternative the® of rights, for example the



interest theory considered below, seem to allovitferpossibility of rights conflicts
since such theories do not require that each bgtiteld by a single agent with the
power to demand or waive enforcement.

Finally, the will theory offers a theoretical framerk for a compelling
normative theory of justice. On one Kantian vieustijce should allocate to each of us
the largest possible sphere of freedom compatilite avsimilar freedom for all. If
spheres of freedom are measured by the domainsawehn an individual has the
authority to decide what actions are required ompt¢ed, then rights as understood
by the will theory are the fundamental units oflgsia in a Kantian conception of
justice (Steiner 1994).

Despite these attractive features, the will thexdsp faces several serious
objections. Most obviously, if right-holders must thoosers, then creatures
incapable of rational choice cannot have rights.cBddren below a certain age,
people with serious mental disabilities, and noman animals are all apparently
precluded from being right-holders on the view mdteby the will theory. This
generates three distinct objections: (a) it failsahere with our ordinary legal and
moral discourse, which does attribute rights tddchn, the mentally disabled, and
(more controversially) animals; (b) it is normatiwanplausible to claim that
creatures incapable of rational choice do not mayhgs; and (c) if creatures incapable
of choice don’t have rights, there will be insuiéiet normative constraints regarding
the treatment of those creatures. Critics of tHetieory often advance one or more
of these objections (Kramer 1998: 69-70; MacCorn20R7: 121-25; Wenar 2005:
239-40).

The conceptualization of the right-holder as theragvith the power to

demand or waive enforcement of a duty yields furtmeinter-intuitive results in the



criminal law. For example, in the criminal law obst countries a law-breaker is
liable to punishment regardless of the wishes efMhtim. The victim of an assault,
for example, lacks the power to choose whetheasssilant will be prosecuted—this
power lies in the hands of state officials. Thhe, will theory declares that
individuals lack many rights within the criminaltahat we assume individuals do in
fact possess: rights not to be assaulted, murderedped for example (though the
civil law does allocate these rights to individugshe manner required by the will
theory). The will theory instead declares it is tBkevant law enforcement officials
who hold these rights, since these are the offiaath the powers to choose whether
alleged offenders will be prosecuted. Furthermtbre will theory does not allow for
the possibility of inalienable rights (MacCormic877: 198-99). For every right,
according to the will theory, there must ultimatblysomeone who has the power to
waive the right. So the will theory denies, for exde, that you have an inalienable
right against being enslaved—you, or someone eisst have the power to waive
this claim, that is, the power &xtinguishthe duty that others previously were under
not to enslave you.

The will theory’s main rival is thenterest theonof rights (Kramer 1998;
Lyons 1994: 23-46; MacCormick 1977; Raz 1986: ghAccording to the interest
theory, a necessary condition for one person beinght-holder is that the alleged
right serve some interest of the person in queskaoghts are thus not identified by
determining who holds the power to waive or demamidrcement of a claim, but
rather by determining who benefits from the exiseéeaf the right.

The interest theory’s central idea that a righthaug advance some interest of
the right-holder coheres with many of our ordinbejiefs about rights. For example,

the interest theory can easily explain why childitte mentally disabled, or animals



have rights, since being a rational chooser isanmcessary condition for being a
right-holder according to the interest theory. &ugl as these beings have interests
that can be protected by claims, they can be hglders. It also has the virtue of
being able to easily explain how individuals haghts under the criminal law even
when they lack the power to waive or demand enfoesd, and also how some rights
might be inalienable—it might not be in the riglaldter’s interest to have the power
of waiver.

But the interest theory also faces serious objestior instance, there is the
awkward issue of third-party beneficiaries (Har829187-88; Steiner 1998: 284-86).
Suppose that Albert agrees to pay $100 to Betexahange for piano lessons. Betty
intends to spend this money on a gift for her nepleit she cannot afford to buy her
nephew a gift unless she receives the money frdmerallt seems odd to suppose that
because the nephew is a third-party beneficiathgaagreement between Albert and
Betty that he is therefore a right-holder with e Albert’s payment of the $100—
that Albert owes this duty not only to Betty, bigato the nephew. Yet this is the
conclusion that some versions of the interest thesach.

There also seem to be cases where an individuddearright-holder without
this right serving to protect any of the right-hed@ interests. For example, if | inherit
an elderly donkey from my Uncle Ned that I'm unatdesell (no demand for elderly
donkeys), | have legal rights to the donkey, big thay be a serious inconvenience
and not a benefit of any kind.

Finally, the interest theory must posit that whesrgwblic officials possess a
right, this is explained by the fact that the rightves some interest of the public
official. But this view seems either false or digeially true in the sense that it's

usually advantageous to possess rights.



Of course, will and interest theorists believedbgctions to their respective
theories can be met (Kramer and Steiner 2007)irBlight of the difficulties faced by
both theories, some philosophers have chosen thitesearch for a third theory of
rights, one that either fuses the interest andtivdbries (Sreenivasan 2005;
Sreenivasan 2010) or eschews both views by abamgldime search for a single-

function theory of rights (Wenar 2005; Wenar 2008).

3. Theories of Rights: Conceptual or Nor mative?

The debate between the will and interest theosiedten presented primarily as a
conceptualdispute about rights (Kramer 1998: 91-101; Steir898: 293-98). On this
view, each theory is an attempt to uncover the molsérent conception that underlies
the everyday practice and discourse of rights, ngallo with as few normative
assumptions as possible. If we characterize thatdeb this way, however, both
theories seem seriously flawed, for as we’'ve alyesskn both are, in different ways,
often inconsistent with the everyday practice argjuage of rights.

Maybe the reason that both the will and interesbties appear inconsistent
with ordinary rights talk is because both theosesk asingularexplanation of the
function of rights. If ordinary rights discoursete complex to be reduced to a single
function, perhaps the solution is to abandon tharteto find a single function that
rights perform, and instead be more faithful toimady language by embracing a
multi-function theory of rights (Wenar 2005; Werz&08).

Although I think there is a lot to be said in fawdra multi-function theory of
rights, |1 do not believe theories of rights shoodddeveloped and evaluated primarily

on the basis of how well they accord with ordinkaryguage. If theories of rights only
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aim to faithfully reflect ordinary language, thébeories may not provide enough
normative guidance—the kind of guidance an accotinghts ought to provide.
Suppose, as is often the case, we want to ansm@mnaative question about rights—
we want to know whether individuatsightto have a right of some type X. If our
competing theories of rights only aim to uncovex biest conception underlying
everyday practice and language, each theory wauidpurport to tell us whether
having a right to X is consistent with that thesrgccount of how the term “right” is
used in ordinary discourse. But unless we holdra peculiar normative theory—one
where substantive normative claims about what we heasons to do can be
determined by how people use words—this won't hisladdress the normative
guestion. For example, if | say “as a matter of ahéact, animals have certain rights,
and so we have reasons not treat animals in cevtays” the truth of this normative
statement is not threatened by a purely conceptralon of the will theory, since all
that theory can do is insist that my claim is ingistent with the best construal of
ordinary rights talk. I can plausibly reply, “So atuthe worse for how people have
been talking about rights; it remains true thatraals have important interests in not
suffering pain, and these interests ground claimasdre correlated with duties not to
harm them in various ways” (see also Simmonds 1298:13). Even if this
statement is not consistent with the best construatdinary rights discourse, it
might still be true. Surely a theory of rights slibaffer some significant normative
guidance in moral and political philosophy—not nhgtelling us how we use words,
but also whether we’re using those words to makie va true normative assertions?
In light of these worries, maybe we could makedygitogress by focusing on
the following question: what normative role shottghts play in theories of justice or

morality? (See also Dworkin 2011: ch. 8 on intetigpeeconcepts.) The will theory
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might then tell us that rights should mark eaclspeis fair share of freedom—the
domain within which each person has the normatiibaity to determine what will
occur. The interest theory, on the other hand, trtghus that rights should protect or
promote whatever interests are sufficient to wdrpdacing some person or persons
under a duty (Raz 1986: 166).

Although some of the most prominent will and ingrdeorists reject this
construal of the debate, | think the normative digien cannot be ignored when
developing and evaluating theories of rights. Mahthe most important questions
about rights are normative: do animals have righktsfuild women have an
unconditional right to an abortion late in the settrimester? and is basic medical
care a human right? The best theory of rights otghbhere with whatever we
believe the correct answers are to these and stitrstantive questions about rights
(Simmonds 1998). Here, as in other areas of macpalitical theory, | think we do
best by adopting the method of reflective equilibri going back and forth between
our more abstract theories or principles, and ousitlered convictions about
individual cases with the aim of achieving a readdy coherent fit between them
(Rawls 1999: 42-45). | am suggesting it is not ardymative moral and political
theories that require the method of reflective Bojuum, but also our theories of
normative concepts. This process of reflective ldguim might lead us to see that
some version of either the will theory or the ietrtheory (or some other alternative)
provides the best conception of rights—the accthaitseems to best cohere with our
considered judgments about which moral and politigats there really are.

A possible objection to this proposal is that oeeg normative disagreements
might make it very difficult, even impossible, tonderstand how competing

conceptionf rights are nevertheless recognizable versibtissosame normative
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concept(For this distinction see Rawls 1999: 5). Wouldlvewe any reason to
believe that the things called “rights” in my notiwea theory are in some way
relevantly similar to things labeled “rights” in yovery different normative theory? If
our normative theories are fundamentally differern’t you and | simply be talking
past one another when | assert that all individpatsess some right, and you deny
this assertion? In order for us to be having a gendisagreement, we have to share
some notion of what rights are that is independéour differing normative
frameworks. What could that shared normative nabie®

| think the answer is roughly as follows (Thoms&®Q: 212-23). First, rights
are moral constraints on the actions of agenty, ¢bastrain the behavior of
individuals who can understand and act for morasoas. Second, rights are
grounded in the fact that individual right-holdénghoever they turn out to be) have
their own aims and interests that are distinct ftbenaims and interests of others, and
distinct from what would be best from some colleetpoint of view. If we didn’t
each have distinct lives to lead—if each individsigbod was always identical to the
good of the collective—then the idea of individughts would seem unnecessary.
But we do have distinct aims and interests: killkigert and redistributing his organs
to Betty, Carl, and Debbie (who will all die withio@ilbert’s organs) might be the best
thing for Betty, Carl, and Debbie, but it doesEem to be the best thing for Albert.
Rights reflect the fact that other individuals &enthe source of claims on us, apart
from whatever value individuals’ lives may havernfran impersonal or collective
perspective. To be clear, | am not proposing thiaraalternative to the will or
interest theories—I'm suggesting that these ardvitoekey features of sharedmoral
concept that underlies competing conceptions ditsig_et’s call this view of rights

the constraint view
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The constraint view is compatible with a wide ran§éheories in moral and
political philosophy. In particular, adopting thenstraint view does not require
adopting a nonconsequentialist or deontologicakaémorality or justice, though it
is consistent with such theories. The constraimwtells us that individuals have
claims on the behaviour of others in virtue of fhet that they are individuals with
distinct aims or interests, and so it posits a spbéclaims whose normative force is
not reducible to aggregate goodness and thus pdaces moral barriers on the
pursuit of aggregate goodness. This view is pabépttompatible with many
consequentialist theories, provided those theonigise room for the idea that
aggregate goodness is not all that matters.

Of course, the constraint view is only a very tbamcept of rights—it only
aims to identify a normative core that all plausibbnceptions of rights have in
common. In conjunction with Hohfeld’s conceptuarfrework, the constraint view
can give us some limited sense of what any thebrigbts ought to look like, but it
leaves most important questions about rights unaresiv In particular, it does not tell
us anything about what specific rights individuadssess, or what the grounds for
those rights are. Those arguments, | have suggestesi be provided by a more
general normative theory.

There are two further features that | believe smynd conception of rights
ought to possess, but both features are contravenstl may be specific tnoral
rights, and so | do not include them as necessatyifes of the constraint view. First,
rights constrain our behaviour in the sense th&t #nter into our deliberations about
how we ought to behave—they provide reasons todimrebear from doing, various
actions. | therefore believe that rights apply diohactions that arise out of a person’s

voluntary agency: we cannot have claims againsinth@untary movements of
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others, or against certain states of affairs oaogithat no person’s voluntary agency
could have prevented (for the alternative view Beemson 1991). If, for example,
Albert stands at the bottom of a well, he can haetaim against Betty that she not
try and jump down the well and land on him in orttekill him. But Albert cannot
have a claim against the same state of affairsraoguas a result of some non-
agential force, for example, a claim against Bbtiyng unforeseeably thrown by a
giant gust of wind down the well towards AlbertgddcMahan 1994: 276-77; Otsuka
1994: 79-84). This latter state of affairs is naloiovery bad for Albert, but because it
does not arise as a result of anyone’s agencwyitatebe the sort of event against
which Albert may have a valid claim, just as Albesuld not have a valid claim
against a tiger’s attack or against the wind blgahrs hat off. Rights require that
others take us into account when they decide haaetoand so claims can only
correlate with duties that can be voluntarily perfed. This has important
implications for many normative questions, but dgston of these implications is
beyond our scope here.

Second, | believe we ought to accept that rigatsaonflict with one another,

and the remainder of this chapter is devoted toed Befence of this idea.

4. Rights Conflicts and the Role of Rights

Albert’s Problem Albert is an artist and he simultaneously (vieaédn
promises to give Betty the painting of her chom@orrow, and promises to
give Carl the painting of his choice tomorrow. Tanoav arrives, and Betty

and Carl choose the same painting.
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| believe this is an example where rights can ¢onfhlbert has a duty to give
the painting to Betty and he has a duty to givepduating to Carl, but he lacks the
ability to fulfill both duties. Since each persoasha claim against Albert (and, let's
assume, the associated powers to waive or demdotement) it would be wrong
for Albert to default on either duty without firsying to get the consent of one or
both parties to some alternative arrangement. gopase Albert can’t get Betty or
Carl to agree to any alternate arrangements. Noat2Mhthink that whatever Albert
does now, he is going to default on a duty he dwed least one person, and he
thereforewrongsat least one of the people involved.

Some philosophers, however, deny that rights caflicb Why take this
position? The most important argument takes tHeviahg form (Steiner 1994: 86-
101). If Albert owes a duty to give Betty the paigt then this is what Albedught
to do. It therefore cannot be true that Albert hakity to give Betty the painting and a
duty to give Carl the painting since this wouldaghé contradiction—it would entail
that Albert both ought to, and ought not to, giaeleperson the painting. Since it
cannot be true that Albert both ought to and ounghito do the same action, rights
cannot conflict. Let’s call this argument agairs possibility of rights conflictthe
argument from contradiction

| think we can reject the argument from contradictoy rejecting the premise
that rights generate oughts, or at least, by riejg@the premise that rights generate all-
things-considered oughts (Thomson 1990: ch. 3. sésoKramer 2009; Sreenivasan
2010). I think we do better by adopting a view weheghts provide us witpro tanto
reasons for action. If Betty has a claim that dates with Albert being under a duty
to give her the painting, this means that Albed Aaeason to give her the painting.

But it would be very implausible to infer from tFect that Albert owes this duty to
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Betty to the conclusion that what Albert ought toisl give her the painting. In order
to know what Albert ought to do, we need much mofermation about what options
Albert faces, what the consequences of those agptog and what other claims might
be affected by Albert’s choices. Suppose that Albgiving the painting to Betty

will result in the death of twenty innocent peoplear we really say that this fact is
irrelevantto our judgment about what Albert ought to do, #rat only Betty’s claim

is relevant? | think it's clear we cannot.

How can the proponent of the argument from conttauh respond? The
proponent might reply that of course rights doediil facts about what we ought to
do all-things-consideredbut they do entail facts about what we oughtaavithin
whatever normative domain the rights in questienfaund. So, for example, a claim
that correlates with a legal duty for Albert teflbert what he ought to do as a matter
of law, and a claim that correlates with a dutyustice for Albert tells Albert what he
ought to do as a matter of justice, and so on.ogp®nent of rights conflicts can then
insist that the argument from contradiction merelsurfaces at a different point. If
legal rights can conflict, this will result in coatlictions regarding what the law
permits or requires. If duties of justice can cmaflthis entails contradictions
regarding what justice permits or requires. Angl jitist as problematic to have a
theory of rights that permits logical contradicsambout the demands of law or
justice.

But this further revision to the argument from ¢adiction is vulnerable to
the same objection as the original version of tigei@ent. It's not credible to suppose
that legal rights represent conclusions about wieabught to do as a matter of law,
or that claims of justice represent conclusionsualadat we ought to do as a matter

of justice. For example, as a matter of justicdivigduals have claims not to be non-
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consensually killed by others. But this fact, andtvn, does not tell us whether a
bomber in a war is permitted, as a matter of jestic drop a bomb on an enemy
target when this will result in the non-consenddiléihg of several innocent civilians
nearby. In order to know whether the bomber’s astiare just or unjust, we need to
find out whether his actions are consistent withabrrect principles of just war, for
example, whether his actions have a just aim, ametlver the deaths of the civilians
will be proportionate relative to the good achiebsgdhe bombing. The same point
applies with regard to legal rights.

The proponent of the argument from contradictioghhinsist that rights only
appear to conflict when we fail to fully specifyetbonditions of particular rights. On
this view, individuals do not have general rights to be killed, they only have very
complex rights not to be killed under various cimgtances, and those circumstances
will not include being killed as a proportionatedamintended consequence of a just
attack in a just war. | think this response faighbbecause it makes rights
explanatorily inert (more on this below), but absrause it's normatively
implausible. I think when innocent people are killa just wars, it remains true that
those innocent people had rights not to be kiléedl this fact partly explains why just
conduct in war aims to minimize the number of irerdgpeople who are killed in the
course of military action. This view also allowstaseasily explain why the innocent
victims of justified violence in war might nevertbss be entitled to compensation—
they are owed compensation because they had aghtsst the harm imposed.

In sum, it's no more plausible to suppose thattsgintail conclusions about
law or justice than it is to suppose rights entaiiclusions about all-things-
considered practical reason. Instead rights are ptassibly seen as generatipigp

tantoreasons about what we ought to do. How weightgehieasons are will then
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depend on the particular type of right at issuegf@ample, my claim not to be killed
by you is a lot weightier than my claim that you pomch me on the arm.

Both these proposals—that rights can conflict, tad rights generataro
tantoreasons whose weight varies in accordance withygreeof right at issue—
might appear to lend support to the interest thebrghts, but they don’t necessarily
have this implication. It's true that these propssgpear incompatible with certain
versions of the will theory (Steiner 1994; Stei888), but some proponents of the
will theory appear to accept both these points {H855: 185-86). My purpose in
briefly arguing for these conclusions has not ieetake a side in the debate between
the interest and will theories, but rather to ddfarparticular conception of the role
that rights ought to play in our moral and politicgasoning. If rights were
conclusions about what to do, we would have difficaxplaining how it can
sometimes be just for a bomber to kill innocentligas in war, or how it can be
morally justified to default on a debt if this lsetonly way to save someone’s life.
Instead, rights make more sense if we see themeasmportant set of inputs into our
moral and political reasoning; as generating stroag not necessarily decisive,
reasons to act in various ways.

Not only does this view of rights allow us to makere sense of various
examples where rights appear to conflict eithehwrch other or with other
considerations, it also allows rights to play aparant explanatory role in moral and
political theory. If saying “I have a right thatyalo X” was just another way of
saying “morality requires you to do X", then rightsuld not play any part of the
story in explainingvhy morality requires you to do X. All the normativesk would
be done by other moral concepts. But on the vienigbts I've defended, rights can

and do play an important explanatory role. If mibyakquires you to do X, one of the
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reasons for this fact might be that someone elsaltdaim that you do X. Most of us,
in our moral and political reasoning, take rigltdhave this kind of explanatory
power. We believe that individuals have claimstodbe killed, raped, tortured,
assaulted, or coerced, and these rights generaterfub reasons to treat people in
particular ways. If, like me, you think people hdkese rights and this fact partly
explainswhythe requirements of morality and justice takeghape they do, then you
should accept that rights are not the final wordun deliberations, but rather an

important source of reasons in moral and poliggtalosophy.

Note: I'm very grateful to Fred D’Agostino, Jerna@s, Hillel Steiner, Zofia

Stemplowska, and Rebecca Stone for comments oropeegrafts.
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