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ADbstr act

The Reason of Rules stands as a key text in the development of Comistital Political
Economy. While the achievements of the book inhkirshifting attention towards the
constitutionalist perspective and providing a wideging discussion of the demand for rules
are acknowledged, | suggest that the account espufovided there and which still forms the
core of much constitutionalist discussion in theBanan tradition seems limited. This paper
revisits the analysis of rules in order to offdaraader perspective that is still consistent with
the central ambitions dihe Reason of Rules and Constitutional Political Economy more
generally.
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1. Introduction

The distinction between rules and action underuless and the related distinction between
choice under rules and choice of rules are amom@ély distinctions that define the approach
taken by Constitutional Political Economy (CPE)d dine book that is most explicitly

devoted to the analysis of rules within the CPHitian is The Reason of Rules; indeed the
term ‘Constitutional Political Economy’ as a name the approach has one of its earliest
outings as the subtitle 3he Reason of Rules. It is natural, then, to look fthe Reason of

Rules as a key resource for a discussion of reasoningtabtes.

Of course The Reason of Ruleswas not the only, or the earliest, discussion dsin the
relevant literature. Within the wider Buchanan cattus theme and its implications were
central to much earlier writing, particularly iret@alculus of Consent and theLimits of

Liberty, and it is clear thalhe Reason of Rules should be read as an extension to and
development of that earlier discussion as well gsreeralization of the discussionTihe

Power to Tax. At around the same time, and very much withinghklic choice tradition,
Ostrom’s presidential address to the 1984 PublmicghSociety meetings built on Riker’s
(1982) definition of institutions as systems ofsigoverning behaviour and decision making
to emphasise that rules (unlike physical and ewerabioural laws) can be changed by
human action while also having prescriptive forcedlation to human behaviour, both
through incentive effects associated with riskpufishment and though more direct ideas of
rule-following behaviour. Within the wider econontiterature Friedman (1948) had
established the general debate on rules versugtitstin economic policy-making in
conditions of uncertainty and Kydland and Pres@®%7) had extended this discussion to
cases involving commitment. In the more philosoghiradition, Rawls (1955) emphasized
the distinction between the justification of a rated the justification of an action under the
rule and uses this distinction to discuss broadlyarian analyses of punishment and
promise keeping, while Dworkin (1967) provides aalgsis of the legal positivist account of
law as a system of rules — including H.L.A. Hafi961) distinction between primary and

secondary rules.

Equally, of courseThe Reason of Rules was not the final word on rules by either Brenoan

Buchanan (although it might be taken as their fjo@t word). Buchanan’s focus on the
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constitutional perspective and the ultimate sigatifice of the agreement on rules persisted.

For example, in one of his final publications:

“Politics, as observed and widely interpreteadity becomes an arena of
conflict, with winners and losers identified. Byntmast, the setting for
constitutional politics involves the search forespt-upon rules that define
‘games’ from which mutual gains are anticipatedabyarticipants. Failing some
presupposition that members of the body politice@gn the ultimate rules, how
can the polity, as a collective entity, be legitted at all?” Buchanan (2013) p11.

Emphasizing, once again, both the role of ruleésudss of the game’ and the legitimizing

force of agreement.

A brief résumé of the content and structurdtud Reason of Rules can be provided simply by
listing the chapter titles: the constitutional img@ve, the contractarian vision, the myth of
benevolence, modelling the individual for constdogl analysis, time temptation and the
constrained future, politics without rules, rulesl gustice, distributive justice and distributive
politics, and, finally, is constitutional revolutigpossible in democracy?

Although The Reason of Rules is a relatively brief book, it covers a lot of gral; and |

cannot here provide a detailed commentary on evemigjor themes.In one sense the book
is more concerned with the place of rules withim llhoader contractarian and
constitutionalist position than it is with the aysb of the nature of rules itself, and this is a
limitation insofar as that basic analysis requftether attention. In focussing on that further
attention, my aim is to supplement and ext&€he Reason of Rulesrather than merely

criticize; the aim is to provide a rather fullerdaciearer account of rules as a core element of

the political domain from a broadly economic pecsive.? The remainder of this paper is

' In particular, I will say little about the discussion of the relationship between rules and justice that
occupies chapters 7 and 8.
* Many aspects of that fuller account have existed in the literature for some time, see for example
Kliemt, H. (1987) 'The Reason of Rules and the Rule of Reason', Critica, XIX, 43-86. Brennan, G. and
Hamlin, A. (1995) 'Constitutional political economy: the political philosophy of homo economicus?', The
Journal of Political Philosophy, 3(3), 280-303. Giith, W. and Kliemt, H. (2007) The Rationality of Rational
Fools. in F. Peter and H. B. Schmid (eds) Rationality and Commitment. Oxford: Oxford University Press,
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organised in four sections each representing atexyin such an account: the anatomy of

rules, the operation of rules, the demand for ralesthe supply of rules.

2. The Anatomy of Rules

By an ‘anatomy’ of rules | mean an account of te@rdtional structure of rules that provides
a relatively clear understanding of the varietgefses of the idea of rules that we encounter
in the social and political world and within the ERadition. It is important to be clear that
there are different senses of ‘rules’ in play and lthey relate to each other. The force of the
use of the analogy with the rules of standard pad@mes and sports is to establish the idea
of a political constitution as the rules of thergaof everyday politics, and this is appropriate
just so long as we recognise the various sensesl@$’ and their potentially rather different
relationships to a political constitution.

Chapter 1 of Th&eason of Rules develops the basic idea of rules as the ruleleofjame,
initially by reference to such games as the famitides of the road’ coordination game. In
this specific context, two possible candidate ralesdiscussed: ‘always drive on the right’
and ‘always drive on the left’. But the relevantlarlying coordination game is already a
well-specified game that has well-specified rukegiame theorist would say that the rules of
the underlying game come in three parts: firstmmiification of the players, second a listing
of the strategies open to each player, and firma#let of payoffs associated with each feasible
combination of strategies. In this context, ‘alwalywe on the left’ and ‘always drive on the
right’ are two of the many strategies availableagch player in an iterated game, and so they
will form part of the ‘rules of the game’ as defthby the game theorist; but this is not the
sense of a ‘rule’ that Brennan and Buchanan intBather they intend a ‘rule’ in this context
to be something that might be adopted by the ptagea mode of playing the game given the
underlying ‘rules of the game’ as defined by thengdheorist — the ‘rule’, in this sense, is -

pp- 124-49. The task of this paper may be seen as bringing these elements together and focussing them
in a particular way.
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as Brennan and Buchanan clearly indicate - esfigretiparticular mode of play, an attempt

to signal behaviour and coordinate on a particedarilibrium of the gama@.

This ambiguity between the ‘rules of the game’ arigarticular mode of play within a game’
persists in other settings and can potentially dmate the analogy with constitutional rules.
For example, think of a simple Downsian model et&ral competition. Here, as before, the
‘rules of the game’ (in its one-shot form, for silofy) in game-theoretic terms identify the
actors (two candidates; many voters), list thetagjias available to the actors (choice of
platform position for the two candidates; votedandidate 1, vote for candidate 2 for each
voter), and identify the payoffs for each combioatof strategies (identifying the winning
candidate and platform). And these are the rulastwive might normally identify as the
constitutional rules governing the relevant electimles on candidate and voter eligibility,
rules providing for one voter one vote, rules sfyawg that the winner be decided by
majority vote etc. But the ‘mode of play’ sensérafe’ stressed by Brennan and Buchanan
in the case of the rules of the road does notpicthese structural and procedural rules but
rather a ‘rule’ that players might adopt to sefemtn among the strategies available to them
as a means of attempting to bring about a desieghléibrium. In the context of the
Downsian model such a ‘rule’ for candidates mightddways position your platform at the
location of the median voter'. It is this type adfavioural rule that is the direct analogue of
the ‘always drive on the left’ rule in the rulestbé road game. And, at least in the case of the
election game, we do not normally think of thiseygf rule as an appropriate matter for
constitutional or even legal determination. Theidcsion between the rules of the game and
the possibility of a rule indicating a particulaode of play, together with their rather
different links to the idea of a political constian, warns us that considerable care needs to

be taken in discussing these issues in more detail.

To clarify and generalize, | suggest that we miggefully recognize the variety of senses that
we ascribe to rules by distinguishing among nireesavhich may be represented in a three-
by-three matrix. One dimension of this matrix adapt L. A. Hart's distinction between

’ The idea of rules as indicating a particular mode of play is discussed by Buchanan explicitly in
Buchanan, J. M. (1989) The Relatively Absolute Absolutes. Essays on the Political Economy. Honolulu:
University of Hawaii Press. Where he refers to this type of rule as ‘game plans’ and where he
identifies the adoption of ‘game plans’ with personal constitutions that are a form of departure from
the strict Homo Economicus position. See section 3 below for further related discussion.
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primary and secondary rules by also identifying tthehall term tertiary rules. As in Hart’s
original, we may think of primary rules as thoskesuthat directly grant rights or impose
obligations — rules such as those defining propamty theft, or defining the allocation of
voting rights. Secondary rules then relate to thgsan which primary rules may be made,
revised or rescinded — rules such as those idergifgnd limiting the powers and procedures
of the legislature. Tertiary rules might then bernitified as rules identifying particular
‘modes of play’ (or, perhaps, identifying specifimdes of play to be avoided) intended to
guide behaviour within the structure of primaryasit- rules such as ‘always drive on the

right’, or ‘keep your promises’.

Of course, the specific and detailed distinctioesveen primary, secondary and tertiary rules
are not always crystal clear. A secondary rule @ftén confer (procedural) rights or impose
obligations and so be mistaken for a primary rightertiary rule may be legislated and
enforced (as in the case of the rules of the raad)so be mistaken for a primary rule; but the
fundamental ideas underlying the distinctions -+ sggondary rules focus on the processes of
governing primary rules, and that tertiary ruleglgibehaviour within the set of primary and

secondary rules seems both clear enough and useful.

At least some tertiary rules are often referredsmorms, conventions, customs, practices or
habit$, and it might be possible to use a label sucmasms’ rather than ‘rules’ when
speaking about cases such as ‘keep your promisex’der to emphasise the distinction
between rules (in the primary and secondary seaseshorms. But actually, | take part of
the project ofThe Reason of Rules and the wider CPE enterprise to be treat rulesraomths’

of this type together emphasizing their commonuess, and so we will persist with the use
of ‘rules’ attempting to distinguish between primaecondary and tertiary rules as

necessary.

The second dimension of the matrix that describesabhatomy of rules is provided by the
form of the rule in question rather than its logiype, and again we may identify three forms
of particular relevance: the constitutional, thgaleand the informal. These labels should be

relatively self-explanatory. A constitutional rugeone that is entrenched and protected

* This list identifies a series of overlapping catégs where there are few clear distinctions, bistélear that
items on this list form central elements of soaiad political theories in a variety of traditions.
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within a constitutional framework (whether thatnfrawork is formulated in a document
called a constitution or not); a legal rule is dmat carries the force of law, but not
constitutional protection, so that it lies in thenghin of everyday politics; an informal rule is
then a rule that carries no legal or constitutidoade but nevertheless is recognized as a rule

by relevant individuals.

RULES Constitutional L egal Informal
Primary 1 2 3
Secondary 4 5 6
Tertiary 7 8 9

The interaction of these two dimensions yieldsrttagrix shown, and the key point that |
wish to stress is that all nine types of rule #vathypothetically identified by this
classificatory structure are of some significanee mterest both in reality and within the
CPE enterprise, and that any attempt to compresspess this relatively rich and complex
anatomy of rules will tend to distort reasoningabailes. It should be immediately clear that
cells 1 and 4 are occupied: we are very familidhwbth substantive/primary and
procedural/secondary constitutional rules. Simjlazkll 2 represents the everyday law in
allocating substantive rights and obligation. Témaining cells require some further

comment.

We may begin with cell 7 where it might seem thatstitutionally entrenched tertiary rules
might be impossible in that anything that is enthesd in a higher constitutional law must be
either primary or secondary in nature. But consitlerrule adopted in a number of national
constitutions that has the effect of making voimgertain elections compulsory. Such a rule
certainly has the essential flavour of a tertiarig iin that it aims to establish the choice of a
particular strategy as the ‘norm’. Similarly, catesi cell 8 and the case of the rule ‘always

drive on the right’ which seems to provide a clessample of a tertiary rule that is frequently
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given legal (but not constitutional) status. Moengrally, we might at least consider a range
of tertiary rules which seek to pick out particytaactices, forms of behaviour or modes of
play as being appropriate in particular setting)eing candidates for legal enforcement or
constitutional protection. And it is clear from teeamples discussed thite Reason of

Rules also takes this view although it does not cleadyiiguish between tertiary and other

rules.

Cells 5 might be thought to be uninteresting, simeamight initially think that secondary
rules — rules which set out the processes thabagevern substantial primary rules are, by
definition, constitutional. But actually, even metmost constitutionalised societies, most of
our everyday institutions are structured and defiag a matter of law (or informally — as in
cell 6) rather than within a political constitutierso that while these institutions are indeed
constituted by these legal or informal secondalgs;uhey are not afforded any genuinely
constitutional protection. There is an importambiher subtle distinction here between the
claim that rules are constitutive (of some instotat practice, game or structure) and the
claim that rules are (or should be) constitutiandahe specific sense of being embedded
within a constitution that is given the status igfter law® We can recognize that many rules
are constitutive without concluding that they aeeessarily constitutional. This is important
since while CPE is often taken to focus attentinrihe appropriate content of political
constitutions, its remit should be seen as muclemtithn this: as providing an analysis of the

constitutive role of rules whether those rulesaestitutional, legal or informal in form.

Cells 3, 6 and 9 then relate to the informal sectohich we might term civil society rather
than political society — but it should be clearttte distinctions between primary, secondary
and tertiary rules still apply in the civil settinguch of what is important in the CPE
tradition, and the wider Public Choice traditionncerns the boundary between civil and
political society and the question of how extensh&powers of the state and law should be.
For our present purposes, however, we need ong/that a defining feature of the rules in
the informal column is that they do not dependdaliyeon the state as such — whether for

their foundation, their recognition, their enforaamor their reform. Of course, this does not

® Of course in countries such as the UK the conititthas no claim to the status of higher law,dugn here
there is some sense that those laws that havetatinstl significance (such as the recently preggbshange in
the voting system, or the proposal for independémc8cotland) require special consideration, evémt
sense is itself not based in law.
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imply that they are not well founded, well recogriizenforced or reformed — merely that the

life of these rules lies largely outside of thelmeaf the state.

Within this structure of rules we must also expljciecognize the potentially complex,
nested or hierarchical nature of many rules. T)isficourse, already explicit in the
distinction between primary and secondary rulesrevsiage may think (despite the linguistic
difficulty) of many primary rules as being nesteithin the relevant secondary rules. But the
issue is much broader than this: even within thssbf primary rules we may have rules
within rules and a complex hierarchy of rules aretarrules. For example, in the tax setting
familiar from The Power to Tax, and restricting our attention to simple modelghnobme
taxation, we might identify the lowest, most evaydevel to be that of the individual
income tax bill. The ‘rule’ that governs the calmtidn of an individual's tax bill, we might
suppose, requires just two inputs - that individuialcome and the current tax rate schedule.
So we might legitimately identify the current tate schedule as a ‘first order rule’ in the
income tax system. We might then point to secontagirer order rules — of primary,
secondary or tertiary kinds. An example of a higireler primary rule relating to income tax
might be a requirement that income tax schedulesldibe progressive. An example of a
higher order secondary rule relating to incomentgght be that the power to vary tax rates
be invested in a particular legislative proceselitdefined by a number of further primary,
secondary and tertiary rules). An example of a &igirder tertiary rule relating to income
taxation might be provided by the ‘norm’ of tax gqailmnce and the accurate reporting of

income.

Given the complex inter-relationships that exisbamrules - whatever their individual
locations might be in terms of the matrix discusaledve - it is important to recognise and
emphasize the logical distinction between highdeorules (or meta-rules) and
constitutional rules. Just because a rule openaéasly or wholly via its effect on further,
lower level rules, does not imply that this rul®shl be seen as ‘constitutional’ in the sense
of being a clear candidate for entrenchment inleigal constitution. As we have already
seen, we may identify higher order rules or metasithat might be properly allocated to the

legal or informal columns of our matrix rather ththe constitutional column.



So how does the distinction between the constitatidhe legal and the informal arise?
Within the terms of the Buchanan account as it ggfromThe Calculus of Consent and
TheLimits of Liberty to The Reason of Rules, the answer must surely lie solely in the extent
of agreement. Although Buchanan often describedélinas a liberal in the classical sense
of that word, it is arguably more appropriate tsa&e him as a contractarian
constitutionalist. His liberal principles gave hideals (or personal values), but his deeper
commitment was to the process of agreement asiligesource of legitimacy. Of course, he
also believed that, under appropriate conditidmsJiberal ideals that he espoused would
provide the basis for the agreements that wouletbehed by reasonable individuals, so that
he expected that the process of agreement wouldl giEeral outcome, but it was the
process rather than the (expected) outcome thatraesa the claim of legitimacy. With this
in mind, it is clear that the content of a legitimaonstitution is determined, on Buchanan’s
account, simply by what can be agreed by (neamiomty. While we might analyse
potential reasons for people to agree to this @rght of rules or institutions, and such
analytic arguments might play a role in informimgividuals of the likely consequences of
their constitutional choices, and persuading thétheappropriateness of a particular view,
the ultimate test is agreement itself. If theraasunanimity, there is no legitimate
constitution (or constitutional reform). And simillg if there is no constitutional level

agreement on the structure and process of lawe tkero legitimate law.

The anatomy of rules outlined here may seem margtoated than that discussedTine

Reason of Rules, and certainly nothing like the matrix presentbdwe appears there. But |
would suggest that the anatomy sketched here caadreas broadly consistent with the
discussion ofrhe Reason of Rules with the benefit of making explicit some of thetdaistions
that are rather glossed over there, and of clagfghe very basic point that the question of
which rules should be constitutionally entrencreedat answered merely by pointing to the
fact that certain rules are constitutive of valeahktitutions and practices, nor by pointing to
the fact that there exists a hierarchy of rulefi\wigher order rules or meta-rules operating
largely via their influence on lower order rulesieBe facts are among the considerations that
must be recognized in any argument for the cortititel entrenchment of particular rules

but they are not themselves an argument. Forweaheed to move beyond anatomy.
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3. TheOperation of Rules

So, how do rules work and how does our answerisagiiestion vary across rules of different
types? Clearly, to even approach an answer tgttestion, we need to place rules in the
wider social context and the key ingredient herésspecification of the motivational
structure of human agents. Chapters 3 and7heReason of Rules are largely devoted to

this issue, critically discussing the idea of netiea on forms of benevolence and advancing an
argument for modelling individuals along the lirtddHomo Economicus—as a ‘rational, self-
oriented maximizer’ (p65). The argument here csis0f two distinct steps. The first step is
to argue that the same motivational model shoulddeel in analyzing behaviour under all
institutional structures - including both markedtitutions and political institutions. The
second step then argues specifically forkoeno Economicus model, on a mix of empirical,
methodological and normative grounds. While Iyi@hdorse the first of these steps, | have
argued against the second step on a number ofionsésl will not repeat those arguments
in detail here, rather | will offer some relatedreoents and point to elementsTihe Reason

of Rules (and Buchanan’s other work) which seem to bothireqand support movement

beyondHomo Economicus.

How do rational, self-interested individuals respom rules? The short answer is that they do
not recognize the category as having any normatiehavioural significance, but rather
they will look through the formulations of each tparlar rule to assess its standing with
respect to their interests in the particular sitmatThis is simply to say that the mere fact that
a rule exists (whatever the type or form of the)will have no direct or automatic
implications for the rational, self-interested acithere are apparently two routes by which a
rule might enter into the calculus ldbmo Economicus: either by influencing the expectation
of the behaviour of others, or by directly engagmtip the costs and/or benefits of
alternative strategies in terms of the agents aerests. Assuming that our individual
believes that all other individuals are also ofuoeno Economicus variety, these two

apparent routes rapidly collapse to one; since iihe rule impacts directly on the costs

® Often with Geoffrey Brennan, see for example BeenrG. and Hamlin, A. (1995) 'Constitutional pali
economy: the political philosophy bémo economicus?', The Journal of Political Philosophy, 3(3), 280-303.
Brennan, G. and Hamlin, A. (200Dgemocratic Devices and Desires, Cambridge, Cambridge University Press,
Brennan, G. and Hamlin, A. (2008) 'Revisionist fiubhoice theoryNew Political Economy, 13(1), 77-88.
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and/or benefits of at least some individuals camter the calculus of any individual, even

via the expectation of the behaviour of others.

The obvious cases in which rules may be expectdd some real work in such a context are
the case of coordination games and cases wheearde=ffectively enforced. In a
coordination game — such as the ‘rules of the rgadie already mentioned — a tertiary rule
of the form ‘always drive on the right’ can cleadygt to render the coordination of all players
salient and accessible. In effect, the tertiarg rdn be thought of as pre-play communication
between the players in circumstances where theeafiuhe game makes their statements in
relation to the rule credible and so informs theich of strategy within the game. But the
case of enforcement is much more problematic, stmegses the question of how effective
enforcement is possible outside of coordination ggniVhether enforcement is via rewards
or punishments, the mechanism providing the enfoerd has itself to be modelled within

the structure of the rule, and so within the stitebf the expanded game; in particular, it has
to be operated by individuals who are themselvakeaiflomo Economicus variety.

Ultimately, this implies that the larger model €limsive of both the rule and its enforcement
structure — must be seen as a self-enforcing systlmh in effect implies that this larger

structure is a form of a coordination gafme.

So, we may easily agree that, in a worldHofno Economicus, tertiary rules may provide a
useful means of ensuring coordination in coordoragiames. But we are left with a serious
doubt as to how other rules work. And, if thera difficulty in establishing how other rules
work, this difficulty must carry over into the widproject of the addressing the issue of the

choice of rules by individuals in such a society.

It is difficult to see how man-made primary andsetary rules can be accommodated within
the world ofHomo Economicus. Of course most situations that involve the it among
individuals take on the structure of particular ganas a matter of brute fact — they are, we
might say, ‘natural games’ and such natural garaase described in terms of their
underlying (natural) rules. In these cases thesmiay be recognized by the relevant

individuals players as defining the situation thety find themselves in, without any

" For a detailed account of this argument and itiewimplications see Hardin, R. (20Q3peralism,
constitutionalism, and democracy, Oxford, Oxford University Press.
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implication that these rules are man-made or stilje@eform. Such rules may provide the
general environment, and will be recognized asriteag what is feasible by the individuals
concemned - but any movement from such naturabrae position in which additional man-
made rules can be seen to be effective in conditiptmhe behaviour of individuals is deeply

problematic in a world dflomo Economicus.

The position developed ifhe Reason of Rules seems, at least initially, to hold that while
individuals are not rule-followers in terms of thiasic motivational structure, they are
nevertheless rule-maket®erhaps a quote often attributed to President fialitis a clue: ‘no
tendency is quite so strong in human nature addébge to lay down rules of conduct for
other people’. The point here is that when considertule-making, we look primarily to the
benefits offered by constraining others. But aghow can we hold the view that there will
be any such benefits unless we assume that ottegrgtdeast to some extent, influenced by

the rules as rules? Without rule-followers, it seatifficult to motivate rule-making.

We may think of the broadly contractarian entemnisrelation to rules as facing two
logically distinct aspects, one relating to theagite (or constitutional) consent to a rule that
is associated with rule-making, and the other iredab the ex post (or in-period) compliance
with a rule that is associated with rule-followifdghese two aspects will often come apart, so
that when it is rational and self-interested tossont to a rule it may nevertheless not be
rational and self-interested to comply witfl A link between consent and compliance may
be provided by commitment, but this is not amoregrisources that are availabléHamo

Economicusin the relevant circumstances.

At this point we should recognize thEte Reason of Rules retreats somewhat from the
position onHomo Economicus in its closing sections. When discussing the hagyi of a
shift towards a more constitutionalist and ruledahapproach to politics in chapter 9,

Brennan and Buchanan write:

8 1t might initially seem that a third category ofite-enforcer’ is also required, but it seems nmappropriate to
view rule-enforcement as a special case of rulevahg, since the enforcer is simply required tthofa
further, higher-order rules of various kinds.
° The standard prisoners’ dilemma provides an examvpkre rational, self-interested individuals magsent
to a tertiary rule, but then fail to comply wittaettrule. For a discussion of various forms of cactirianism
that provides a more detailed discussion of theticeiship between consent and compliance see Haflin
(Forthcoming) Contractarianism. in J. D. Wright) &ater national Encyclopedia of the Social and Behavioral
Sciences 2ed.: Elsevier.
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‘Nonetheless, anyone who diagnoses the plight afenodemocracy in terms of
the existence of a social dilemma described byt afseonoptimal rules must
give up in despair, become a revolutionary, or ggomd the models of utility
maximization, nontautologically defined. To holdttxpe for reform in the basic
rules describing the socio-political game, we nisbduce elements that violate

the self-interest postulate.’(p146)

They go on to indicate that widely shared morahmo(a ‘civic religion’ that recognizes a
notion of ‘public good’) might provide the only pisible basis for reform of the rules,
indicating that only those who share in such acaieligion might have any reason to engage
as rule-makers. This shift in position still doet seem to recognize that the move away
from Homo Economicus might also be required in order to provide a bamisndividuals as
rule-followers, and that without some grounds felidving that individuals are, at least to
some extent, rule-followers, there can be no m@don for rule-making that goes beyond the
case of coordination. But, of course, if we arentave away fromHomo Economicus towards

a degree of civic religion in one respect, thergjrargument for motivational symmetry in all

settings implies that we must recognise a degreevaf religion in all contexts.

In fact, the emphasis in the following section bépter 9 is to argue that the assumption of a
degree of civic religion does not undermine thestitutionalist argument of the book in
general, since there need only be a degree of @ligion, and we need not assume that all
individuals are wholly virtuous in the relevant senindeed, as Brennan and Buchanan

conclude:

‘It is precisely here in the argument, or so itrasdo us, that a categorical
distinction must be made between choices confrowttdn or under an existing
set of rules, and choices confronted among altemaets of rules themselves’ In
the first of these two settings, that of postcdastinal or in-period choice, the
relative costs of choosing courses of action thdhér the shared “public good”
may simply be too high relative to the incremenftpablic good” promised to
result from such action, to shift behavior sigrafitly away from economic self-
interest. In the second choice setting, by conttastcosts of furthering “public

good” may be significantly lower, so much so tlegt same person who behaves
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in accordance with narrowly defined self-intereghim a given set of rules may
well behave in accordance with precepts of shaoeohs when making genuinely

constitutional choices.’ (p147-8)

| have quoted this statement at length since ihsde me both to strongly endorse a basic
view of motivation that is significantly broadetinthe ‘official’ - and more usually cited -
Homo Economics model of chapter 4, with the added point that Wigpecific aspect of
motivation is actually effective will depend on ttiecumstances of choice, and to strongly
link the nonHomo Economicus, civic religion element of motivation with genuinely

constitutional choice®

If we consider the prospects for introducing amaet of rule-following into the model, we
might start by making the assumption that it ig pathe basic psychological makeup of at
least many individuals that they gain some payuwiffif complying with known rules.
Consider, for example the simple choice betweelmét and action B. In the absence of
any recognized rule, this choice will be determibgdhe simple utility associated with each
action and its consequences, say U(A) and U(B). Mdrnoduce a rule of the form ‘choose A
whenever faced with the choice between A and B, assume that the individual gains
utility from rule compliance and/or suffers a utilloss from rule breaking, so that the overall
utilities associated with actions A and B in thegance of the rule are now (U(A)+R) and
(U(B)-P) where R and P are the psychological revaad punishment associated with
compliance and non-compliance respectively. Nowhif is plausible, it is easy to see that
the introduction of a rule can make a behaviouiff¢@nce — in this case it might be that in

the absence of the rule the individual choosestBHai the introduction of the rule shifts

" The juxtaposition of Homo Economicus and favourable references to broader motivational ideals is
itself a theme in much of Buchanan’s work. For example, in his Nobel Prize address, in a section
headed Homo Economicus, he argues that all that is required is that economic self-interest is a
positively valued part of individual motivation and that only ‘over zealous’ theorists have suggested
that self-interest is the sole motivation see Buchanan, J. M. (1987) 'The constitution of economic
policy', The American Economic Review, 77(3), 243-50. Similarly reference to the need for a personal
constitution involving rule-following, habits and ethical commitments can be found in works from at
least The Limits of Liberty onwards, including The Reason of Rules and, perhaps most explicitly in
Buchanan, J. M. (1989) The Relatively Absolute Absolutes. Essays on the Political Economy. Honolulu:
University of Hawaii Press. Despite the fact that Buchanan himself is repeatedly hospitable to
motivations that go beyond Homo Economicus, it is nevertheless the case that he also repeats the
benefits of the Homo Economicus model, and this model is still taken by many to provide the standard
or mainstream CPE position.
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behaviour to the choice of A. It is also plausitdeslaim that this way of introducing rule-
following is fundamentally consistent with the lrasiea of a self-interested rational
individual, all that is being added to the basiaelas the idea that rule-compliance is itself a

source of individual utility.

In effect, this strategy for the introduction ofatfollowing makes rules salient for the
individual, and the internal psychological rewaatisl punishments associated with rule
compliance and non-compliance provide an elementlefenforcement that does not rely on
any further or external apparatus. For these resasbis modest step may be sufficient to
ground at least some element of genuine rule-fatigwaehaviour and so provide the basis

for the consideration of rule-making behaviour.

But note that this is a rather different move tattmentioned above in relation to the
possibility of a ‘civic religion.” There, the depare fromHomo Economicus is both more
marked and more substantial in that it introducesssentially normative and social element
into the individual’'s response to rules whereastieee recognition of the possibility of
internal psychological rewards and punishmentsnethe internal focus ddomo
Economicus. One clear advantage of the move to civic religiothat it provides direct
grounds for distinguishing good rules from bad sulghile the move to simple rule-
compliance seems to treat rules as rules whatkeerdetailed form or content. In this way,
the move to civic religion bears more directly be tssue of rule-making, rather than rule-
following. It may be that the two moves work togathwith the simple addition of internal
psychological rewards associated with rule compkameing sufficient to ground rule-
following behaviour and the additional element @f\ac religion providing the normative
component of rule-making behaviour. | will retumthis point in discussing the supply of

rules below.

4. TheDemand for Rules

In fact, much of the material ifhe Reason of Rules that is specifically focussed on rules is
concerned not with how rules work, but on why rutaght be desirable if they work — what
we term here the demand for rules. Of course, alhpécount of why rules, of any type,
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might be desirable might be expected to depend apamalysis of how they work and their
consequential benefits but, as we have seen, exporof that issue is rather curtailed in the
main body of ThdReason of Rules by the initial specification dflomo Economicus

motivations. There is therefore something of a legfaith from the diagnosis of social
dilemmas of the general form of multi-person prmshdilemmas, or situations which take

on the general structure of principal-agent prolsletm the suggestion that the adoption of
rules of one sort or another can resolve, or pexrk&gsolve, such dilemmas and problems. To
put the same point in other words, muci ¢ Reason of Rules focuses on the demand for
effective rules, on the assumption that effectides are available, without really grounding

that assumption.

Within this constraint, the analysis Tfie Reason of Rules seems compelling. Issues of free
riding, of inter-temporal and inter-personal comment, and of the limited empowerment of
political agents certainly can be resolved (oraliged) if we have the ability to reconfigure
the rules that define the original situations dsmdmas and problems. But to state the case in
that way is to emphasize the limited nature ofableievement. Of course it is an
achievement to point to the structural nature efdlemmas and problems and to
characterize the essentially political nature ekthcases in terms of the underlying ‘rules of
the game’ (whether primary, secondary or tertigByit the further contribution involved in
arguing for the possibility of constitutional refioror the more general reform of rules as a
potentially effective means of escaping from theskical problems is limited unless and
until we make good on the assumption that sucltee rules are available. This implies a
focus on the supply of rules rather than the denfiandiles, and | turn to that topic in the
next section. But before doing so | want to retiorthe anatomy of rules outlined above and
make some further comments on the demand for afldsgferent types.

Begin from the existence of a range of natural garas suggested in the last section. These
games simply describe social settings and thefdeasible actions and payoffs available
within those settings. They might be consideregkfiect aspects of a state of nature and
might include games which take the form of thegrezs’ dilemma and other such games.
Now it is clear that, faced with such games, irdlinals can imagine a better world. And such
imaginations might be based around the introduaiogffective primary, secondary or

tertiary rules. The case for tertiary rules is cle@ough: in the prisoners’ dilemma case, for
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example, the widespread adoption of the tertialgy 'always cooperate’ would (if only it
were feasible) certainly represent an improvenmEm. case for primary and secondary rules
is rather different. New primary and secondaryswe not provide an improved mode of
playing an existing natural game, rather they loaitithe prospect of changing the nature of
the game being played from a natural game to #icattgame, or otherwise constructing a
new artificial game. There may still be some newdédrtiary rules (whether informal, legal
or constitutional) within the artificial game sceated, but the distinction between
transforming games from the natural to the arafibly means of the creation or reform of
primary and secondary rules, and playing naturafficial) games more effectively by

means of tertiary rules should be clear enough.

| want to suggest that this distinction maps (asteapproximately) on to the further
distinction between the two basic problems of pdias identified within the CPE tradition.
On the one side we have dilemmas such as the prsatilemma, but also other structural
forms in which individual incentives do not leadnoitually desirable outcomes, so that this
class of social dilemmas is marked by the disttixgtence of invisible hand mechanisms. On
the other side we have problems of a broadly predeagent type, where the chief concern is
the allocation and limitation of power. My pointreas simply that tertiary rules are most
often appropriate for cutting through dilemmas, levltihe transformation of natural games
into artificial games by means of establishingedorming primary and secondary rules will
typically involve the creation of a principal-ageype problem just because the creation of
novel primary and/or secondary rights will typigalvolve the granting of substantive or

procedural power to individuals within society.

In this way, while imagining tertiary rules as aane of resolving existing dilemmas seems
costless — in the sense that the new rule, if e to be introduced and effective, would
not generate a further problem; imagining the aoeatf artificial games is typically a matter
of balancing the benefits associated with the nameyform with the costs associated with
the creation of new concentrations of political pow
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5.  The Supply of Rules

While a crude rendering of Say’s law assures ussilnaply generally creates its own
demand, there is no reciprocal assurance that deoraates its own supply; for supply to be
forthcoming we require both feasibility and theliépto supply at an appropriate cost. As

Brennan and Eusepi put it:

‘...itis an axiomatic feature of the prisoner'sedima structure that all would be better
off if all co-operated. And we might loosely deberithat fact as constituting a prima
facie case for appropriate ‘rules’. But the ‘ruleerminology here is loose, unless it can
be established that there exists some feasiblguitishal arrangement that will actually
deliver the co-operative outcome. Unless thererisesprospect of a supply of rules
(understood as arrangements that agents will dgtiofibw in sufficient numbers to
make the rule-governed outcome a tolerable appratkm to the actual outcome), the
demand for rules is just wishful thinking, along times of the pauper’s ‘demand’ for a
castle, or (more to the point, perhaps) the puddmnomist’s ‘demand’ for a benevolent

despot.” (Brennan and Eusepi, 2013, p28).

In the remainder of their paper, Brennan and Eueepis on the distinction between the
‘marginal’ and the ‘total’ versions of Buchanan@ntractarian constitutionalism. The
marginal version (represented Dlye Calculus of Consent) assumes that we start from a
position in which we have well-established rulesdll of the categories identified in the
anatomy provided above) and institutions and akagghe question of how we might use
the existing rules to effect marginal improvementthe set of rules. The total version
(represented byhe Limits of Liberty) tackles the more demanding task of how a satlesr
and political institutions might be establishdghovo — whether there is a possibility of
constructing a sustainable political system betwberextremes of anarchy and dictatorship.
It is interesting that Brennan and Eusepi do nasmerThe Reason of Rules and its place
relative to the marginal/total distinction, sint® ambition seems to combine the marginal
and total perspectives in attempting a generaladanf rules. Brennan and Eusepi argue that
the total version of Buchanan’s projectTine Limits of Liberty ultimately depends upon a
combination of ethics and habits on the part ofitidéviduals involved, and this mirrors the

argument in section 3 above that Brennan and Buchalso ultimately rely on a departure
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from Homo Economicus by means of the introduction of a civic religionTihe Reason of

Rules.

But even if we accept that some departure fidomo Economicus is a necessary step in the
analysis of the supply of rulésit is still not obvious how the argument goes, ameéther it
can be expected to yield a structure of ruleswleaimight recognise as broadly liberal in

nature.

Consider the case of tertiary rules and, for carokss, focus on the standard one-shot
prisoners’ dilemma as illustrated below, where Row Column are the two players, the
payoffs to each choice of strategies is shownenfdhm (Row’s Payoff, Column’s Payoff)
and where C > A > B > D is the condition requireehsure the prisoners’ dilemma structure
with defection being the dominant strategy whiletwalicooperation would be unanimously

preferred to mutual defectidh.

Now, there is nothing in the form of the prisonat#mma that specifies that the players are
self-interested, or that the payoffs are specifietgérms of personal utility or own-interest
satisfaction. But assume, initially, that thishe tase. How would a move away frétamo
Economicus and towards either the incorporation of interrglghological rewards and
punishments associated with rule compliance andcoompliance or the recognition of a
shared civic religion change the game? Take thie mligion case first and, following
Brennan and Buchanan, assume that the individatdsra clear sense of self-interest, so

that their civic religion modifies, rather than qoletely overwhelms, their initial, self-

n this context and given what | have describethagather uneasy juxtapositionkémo Economicus and
non-Homo Economicus motivations in Buchanan’s own work, it is interegtthat at least two of Buchanan’s
major co-authors have developed arguments for wtitival structures beyondomo Economicus that would
render rule-following and hence rule-making feasilh addition to the references already citectlation to
Geoffrey Brennan see Brennan, G. and Lomasky,393IDemocracy and Decision, Cambridge, Cambridge
University Press. Itis clear the Buchanan waslired in the development of the expressive votimgiaent at
the time of the publication of The Reason of Rude® Brennan, G. and Buchanan, J. M. (1984) "Gieice:
Evaluating Political AlternativesAmerican Behavioral Scientist, 28(2), 185-201. For key references relating to
Viktor Vanberg see Vanberg, V. (199)les and Choicein Economics, London and New York, Routledge,
Vanberg, V. (2008) Rationality, Rule-Following alechotions: On the Economics of Moral Preferences. in
Forte and H. Kliemt (edg)loney, Markets and Morals. Munich: Accedo. | have also already noted the rule-
following element in the work of Elinor Ostrom aisplayed in Ostrom, E., Gardner, R. and Walke{1994)
Rules, games, and common-pool resources, University of Michigan Press. Since my primargus here is on
The Reason of Rules, | do not pursue the Vanberg and Ostrom formulatfeare but note that the argument
sketched here is broadly consistent with their fdations.

1t is also standard to require that A > (C+D)/2 in defining the prisoners’ dilemma, and that is
appropriate here.
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interested ranking of alternative outcomes. It seerasonable that, for both individuals, the
evaluation of the outcome associated with mutuapeeation should improve relative to the
case of pure self-interest, so that A becomes A&neA* > A. It also seems reasonable to
assume that the evaluation of free riding shodlddaC* where C* < C. The situation with B
and D is less clear, and might depend on the m@@ge specification of the civic religion.
But let me simply stipulate that the new payoffsétd D* are such that D* > D and B* < B,
as might be the case if the civic religion focussedhe agents own action and rewarded

cooperation and punished defection.

Column

Cooperat Defec

Cooperat (AA) (D,C)

Row

Defec (C,D) (B, B)

Under the revised specification replacing A, B,rd ® with A*, B*, C* and D*, it should be
clear that whether or not we have resolved or tisgahe prisoners’ dilemma is still an open
guestion. It may be that A* > C* and D* > B* so tl@operation is now a dominant strategy
for both players, or it may be that we are stilaiprisoners’ dilemma if the original rankings
persist despite the shift towards a civic religida.put the point in another way, it is just as
straightforward in principle to identify the postily of a prisoners’ dilemma with players
who share a civic religion as it is with playersondre narrowly self-interested. The
introduction of a shared civic religion may, in gtiae, resolve some prisoners’ dilemmas
into situations which operate as invisible hand ma@esms, but this will depend on the
specific case-by-case details and the precise doinstrength of the civic religion relative to

self-interest.

Notice that in this case the introduction of a sldazivic religion effectively substitutes for a

rule — the modification in the payoffs directlyseis the game so that it is no longer a
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prisoners’ dilemma, even though there is no effectertiary rule in place. Of course, we
could tell the story otherwise, perhaps by invokangvil religion that simply requires
individuals to follow tertiary rules in relevantsations, in which case the civic religion
requires the relevant rule to be in place. As thesecases make clear, the relationship
between a civic religion and the need for rules ane-following behaviour is neither simple
nor direct®®

Turn now to the case of incorporating internal p®jogical rewards associated with rule
compliance. Clearly in this case we need a rutb®form ‘always cooperate in prisoners’
dilemmas’, but once such arule is in place, iftsa$ on the payoffs to individuals is
essentially similar to the case already discussethat again whether or not the introduction
of the rule and its associated psychological pay@&$olve the initial dilemma depends on the

exact strength of the relevant rewards and punistsiié

The major difference between the two cases is tth&inthe argument from psychological
payoffs to rule-following clearly depends on th&aduction of a rule, whereas the argument
from civic religion may, depending on the detasgecification of the content of the civic
religion, bypass the need for a rule by substituérdirect appeal to the relevant civic
religion. Seen in terms of an argument for the ifitance of rules, therefore, the strategy of
recognizing internal psychological reward and paments associated with rule compliance
and non-compliance might seem the more straightfahstrategy. This fits with the idea that
the major role of ideas such as civic religion niigh in the setting of rule-making rather

than rule-following.

None of this should be surprising. There is a fpearbkre with the more familiar argument in
relation to rule-making that the shift to the cat¢ibnal setting of the choice of rules from

the in-period setting of decision making under sueads to a shift in the perspective of the

" Of course, if we were to admit of an expressive dimension to rationality it would be possible to
argue that in at least some cases individuals might wish to establish a rule to express their
commitment to that rule rather than to enforce compliance.
4 The strategies of recognizing psychological rewanad individual motivations that go beyond seléiast
both amount to transforming the apparent payoffgaimes such as the prisoners’ dilemma. An altemmati
strategy is to transform the assumption of agendyraove away from an individualistic calculus todsaa
calculus based on teams or group identificatioe, 8& example, Sugden, R. (2000) 'Team preferénces
Economics and Philosophy, 16(02), 175-204. Gold, N. and Sugden, R. (2007) Theori@s&am Agency. in F.
Peter and H. B. Schmid (ed3ationality and Commitment. Oxford: Oxford University Press, pp. 280-312. llwil
not pursue that strategy further here.
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individual which will tend to emphasize the genesalue of the rule to all individuals rather
than the specific value of the rule to the indiatlin terms of narrow self-interest. In that
case the argument depends not on the introductiorio religion or other norHomo
Economicus motivations, but rather on the operation of uneetya\When considering a rule,
the individual is supposed to be uncertain as to that rule may affect her own interests
over the longer period — so that she will tendbtmuE on the more general and therefore
impersonal properties of the rule. Now, of coutke,uncertainty argument here still begs the
guestion of why the individual should expect thie to be effective if she believes that she
lives in a world oHomo Economicus types; both the uncertainty argument and the civic
religion argument for more impersonal, social axglieitly normative perspective on rules

in the rule-making arena gain additional tractiowe build a degree of rule-following
behaviour into the model via the incorporationrdérnal psychological rewards and
punishments associated with rule compliance andcoompliance. Note also that the
uncertainty argument and the civic religion argutradso share the feature that they point to
tendencies rather than categorical shifts in petspe In each case, the argument is that the
individual is somewhat more likely (rather thantaer) to adopt the relevant rule than they

would be in the base case.

These various lines of argument are best seen dsngdogether. In the absence of any idea
that might ground the expectation that at leastynmadividuals will act as rule-followers in
relevant circumstances, the uncertainty argumemieatannot get off the ground. But once
we have a degree of rule-following, the uncertaartyument and the civic religion argument
complement each other with the uncertainty argursenting to amplify or enhance the civic
religion argument. In this way, enlightened setenest operating via the uncertainty
argument may work with the grain of the civic redig in providing the grounds for rule-
making behaviour, depending of course on the metaildd specification of the content of

the civic religion.

Whatever the details (and the details are impgrteaéems that something like the
combination of these ingredients are going todagiired to carry forward the project of
contractarian constitutionalism associated withhzuman.The Reason of Rules provides a
good starting point for this project, but the mdegailed account of the anatomy of rules

provided here, together with the required greatgsleasis on the supply of rules indicates
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that there is much that remains to be done befereomld plausibly claim to have a clear
account of the variety of types and forms of rulet we observe, or a clear account of the
processes of rule-making, or a clear account ofltbtinctions between constitutional, legal
and informal rules. The CPE tradition, includifitge Reason of Rules, has done much to

shift attention from policies and outcomes to itaibns and rules, but reasoning about rules

remains a complex challenge.
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