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Abstract

This paper looks at regulatory reform in selected developing countriesin Asiaand
Africa, based on the data collected through two questionnaire surveys conducted in
2003 and 2007 respectively. It isfound that regulatory reform in these countries has
not shifted from making ad hoc improvements to regulatory structuresto taking a
systematic view of regulatory governance and the means of promoting and enhancing
it. For regulatory reform to improve regulatory governance, changes should be
brought to both formal and informal institutions. Regulatory reform should aso be

integrated into the general reform of the public administration.
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Introduction

The particular meaning attached to regulation and its tranglation into public policy
have changed over time. After the Second World War, regulatory inflation was a
general phenomenon in western countries. From the 1970s, ‘ deregulation’ gained
momentum in most industrialised economies. By the mid-1990s, under the notion of
‘regulatory governance', governments in many devel oped countries have moved
beyond the narrow objectives of deregulation towards * better regulation’ and ‘ good

governance'.

In devel oping countries, the change in the role of government and of regulation has
largely been associated with policy prescriptions promoted by international donor
agencies. From the 1980s, with the arrival of what is referred to as ‘the Washington
consensus and evidence of state-led development failures (World Bank, 1995), many
developing countries introduced liberalisation reforms as part of the Structural
Adjustment Programme. From the mid- to late-1990s, international donor agencies
shifted their emphasisin less-devel oped countries towards regulatory reform with the
objective of establishing an effective regulatory framework and improving regulatory

quality.

The need for effective regulatory structures to sustain the process of economic growth
has now been widely recognised. Institutional environment and the quality of
regulation which affect markets and business activities have increasingly been viewed
as afactor of competitiveness that influences investment decisions of both domestic
and foreign investors. Governance is a core element of the transition from a state-led

development to one rooted in resource allocation through markets. In the search for



better governance, regulatory reform is critical (Kirkpatrick, 2006). It is most true of
developing countries where regulatory rule-marking is weak and there is alack of
accountability, transparency and consistency in policy formulation and
implementation. Foreign investors, and domestic ones alike, are discouraged from
investing in countries where the regulatory regime falls well short of *good

governance’ .

However, more and bigger difficulties and challenges can be expected in developing
countries when they reform their regulatory regime. It is problematic to transfer to
these countries * best practice’ models rooted in different economic, social and
political contexts of developed countries. A reality gap between ideas of best practice
and the actual legal, administrative, political and economic processes that exist in
low- and middle-income countries means that a‘one sizefitsall’ approach islikely to
produce perverse outcomes, or what is called ‘fatal remedies’ (Hood, 1998, p.208).
Lack of essential institutional underpinnings for effective regulatory reform presents
another challenge. In particular, there are constraints in regulatory capacities: most
less-devel oped countries are in short of resources and expertise required for
regulatory reform. Regulatory reform and improvement of regulatory governance also
requires a change in culture within government administration systems. However,
cultural change towards an open and transparent process of decision-making is
incremental and more difficult than just introducing formal rules and establishing
formal structures. In addition, regulatory reform and policy in developing countries
needs to consider awider range of objectives beyond just promoting market efficiency.
It isimportant for regulatory policy and governance in less-devel oped countries to be

‘pro-poor’.



Given the importance of regulatory governance and potential challenges faced by
them, there is a need to collect and analyse empirical data on how developing
countries have been reforming their regulatory regime. Regulatory reform in
developed countries have been well documented, but there is still aneed to
accumulate empirical evidence of the experience in less developed economies. In
particular, thereisadevoid of literature on how far regulatory reform has been
progressing over timein low- and mid-income countries. This paper looks at
regulatory reform in selected developing countriesin Asiaand Africa, based on the
data collected through two questionnaire surveys conducted in 2003 and 2007
respectively. Comparison of regulatory practice at the two time points is made to see
how far the countries have been on their way of improving regulatory governance.
Therest of the paper is structured as follows: after the introduction, a discussion on
the concept of regulatory governance is made from an institutional perspective as well
ason the basis of the OECD model. The methodology and data are discussed in the
next section. The following section compares regulatory practice of the countries
between the years 2003 and 2007, accompanied by a discussion which assesses the
progress made by the countries in relation to the institutional perspective and the

principles of the OECD model. Conclusions are drawn in the last section.

Regulatory Governance

Over the last thirty years, the nature of regulatory management and reform has

undergone profound and rapid change. Early notion of ‘ deregulation’ gave way to the

idea of mixing de-regulation and re-regulation, which gave way in turn to the concept



of regulatory quality management. Nowadays regulatory governance has been put in
the centre of regulatory reform agendain developed countries. In this section,
regulatory governance and the reform aiming at improving it are discussed from an

institutional perspective and then on the basis of the OECD model.

From the institutional point of view, Levy and Spiller (1994) see regulation asa
design problem. It has two components. a governance structure of aregulatory system
and the regulatory incentive structure. The former involves ‘ the mechanisms that
societies use to constrain regulatory discretion and to resolve conflicts that arise in
relation to these constraints’ (ibid, p.205); while the latter comprises the rules applied
to the regulated. Both of them are important because the quality and the effect of the
rules depend, to alarge extent, on the framework for and the governance structure of

rule-making system.

Regulatory frameworks provide an ingtitutional design. North (1990) classifies
institutions into three elements: informal institutions, formal institutions and
enforcement. Formal institutions can only function as designed and be effectively
enforced when they are compatible to and supported by informal institutions such as
the culture, norms and accepted social behaviours. Each of the elements can change,
but institutional changes tend to be incremental (ibid.). Change in informal
ingtitutions tends to be much slower and more difficult in comparison to that in formal
rules and structures. However, without change in informal ones, any change madein
formal institutions cannot be sustained (ibid.). With an aim to improve regulatory

governance, it is therefore important that regulatory reform should be able to bring



changesin formal regulatory mechanisms and structures as well asin the culture

within the regulatory system.

One of the objectives of regulatory reform is to establish aregulatory framework that
provides an effective institutional design. However, any regulatory framework is
embedded in awider institutional context (Granovetter, 1985). That is, any regulatory
regimeis embodied in the specific institutional context of a country as reflected in its
formal and informal rule. Two formal institutional elements which are important in
determining a country’ s regulatory design are the legislative and executive institutions,
and the judicia institutions (Levy and Spiller, 1994). Customs and other informal but
broadly accepted norms of behaviour are also important in shaping the constraints and
incentives faced by those who regulate and those who are regulated. In addition, the
administrative capabilities of a country present another element of institutional
endowment which can influence the overall efficiency and effectiveness of the

regulatory design.

In a broader sense, OECD (2002) define regulatory governance as a concept which
covers both the design and implementation of instruments and the methods for
assessing the impact of regulation, and the governance principles such as transparency,
accountability, efficiency, adaptability and coherence. In this sense, both the outcome
and process dimensions are important in regulatory governance. According to OECD
(2002), regulatory reform aiming at improving regulatory governance involves three
elements:. regulatory policies, tools and institutions. Transparency and accountability

are goals as well as means of a successful regulatory reform.



Regulatory policy is the systematic development and implementation of government-
wide policies on how government use their regulatory powers (ibid.). The experience
of OECD countries suggests that it should be adopted at a high political level in order
to lend authority and aid transparency. The principle hereis to establish explicit
responsibility for the policy at both political and administrative levels and the
adoption of standardised appraisal systems for regulation-making and regulatory

review processes.

A wide range of anecdotal and analytical evidence suggests that state regulation can
produce both ‘goods and ‘ bads'. The mgjor tools employed in OECD countriesto
improve the efficiency and effectiveness of regulation include regulatory impact
assessment (RIA),? the systematic consideration of regulatory alternatives, and public
consultation. RIA isatool and process of systematically assessing the benefits and
costs of anew regulation or an existing one. It can contribute to both the outcome and
process dimensions of national objectives. Emphasizing on both ex ante assessment of
regulation proposals and ex post evaluation of existing regulations, RIA contributes to
better regulatory decision-making through the systematic assessment of the impact of
aregulatory measure, and the adherence to the principles of accountability,
transparency and consistency (Kirkpatrick, et al, 2004). Consultation is avital support
for analytically based decision making as well as providing information on issues
such as the acceptability of different policies (OECD, 2002). Five consultative
mechanisms which have been used in developed countries are: informal enquires,
circulation of proposals for public comment, public notice, hearings, and advisory

groups. Due to their advantages and disadvantages and their suitability to different



stages of the regulatory process, thereis an evolving tendency to adopt different forms

of consultation in combination, to improve its overall performance.

The tools for improving regulatory decision-making and transparency are mutually
reinforcing. They are most effective when applied in combination as part of a
structured system. By integrating RIA and consultation, the provision of additional
information prior to consultation commencing can assist consultation in serving the
goals of accountability and transparency, aswell as help it fulfil the RIA related
function of improving the empirical basis for decision-making. Quite oftenin
developed countries, RIA requires identifying and weighing regulatory alternatives

and even non-regulatory options before applying formal benefit-cost assessments.

The implementation of regulatory policies and the usefulness of regulatory
instruments depends on the existence of aright set of institutions. They include
regulatory oversight bodies and independent regulators in addition to other key
contributors to regulatory quality. Promoting regulatory reform and improving
regulatory governance require the allocation of responsibilities and powers to
agencies across the whole of the public administration. It iswidely agreed among
OECD countries that the primary responsibility for quality regulation and reform
should be at the level of the ministry or independent regulators where the expertise
lies and policies are formulated (ibid.). Meanwhile, there has been a tendency to
establish central regulatory co-ordination and management capacities (regul atory
oversight bodies) and a shift in the location of these units toward the centre of

government.



The main elements of regulatory governance, described in the preceding paragraphs,
are drawn from the experience of OECD countries. It isclear that a‘one sizefitsall’
approach should be avoided when promoting regulatory reform and the concept of
regulatory governance in developing countries. However, a number of principles
underlying the concept may still be relevant and can serve as a guideline or
framework for regulatory reform. Firstly, regulatory policy should be adopted at and
regulatory reform should be endorsed by a high political level. Secondly, toolsto
improve the outcomes and processes of regulation should be introduced and
systematically applied in order to improve regulatory quality and governance. Thirdly,
there must be essential and supportive institutions to drive regulatory policy and
ensure regulatory implementation. Overall, the success of regulatory reform for
improving regulatory governance is based on an integrated approach to these three
mutually supportive elements. On the basis of these principles, the rest of the article
examines changes in regulatory practice in selected Asian and African countries
between the years 2003 and 2007. The aim is to see whether and to what extent
regulatory reform has made progress in improving regulatory governance in these
countries, and to try to identify issues and challenges faced by them in designing and

implementing coherent and better regulatory strategy.

Methodology and Data

Thereis growing empirical evidence on regulatory practices and reform in developing
countries. Among others, World Bank (2003) looks at business regulations in
devel oping countries and measured the impact of development policy. Stern and

Holder (1999) assesses the performance of regulatory systemsin relation to economic



regulations in infrastructure industries in Asian countries. Neither of them, however,
directly examines how less-developed countries reform their regulatory regime. A
collection of case studies on institutional reform in devel oping countries was
published in Minogue and Carino (2006). However, the cases were either concerning
with a particular sector or focusing on a specific aspect of regulation. The main
published information on regulatory reform and regulatory governance in developing
countries relate to Mexico and South Korea, which were reported in OECD (1998,

1999 and 2002).°

Efforts were also made by the Centre on Regulation and Competition located in
University of Manchester, UK, to collect empirical information on regulatory reform
in less-devel oped countries. Among them, two questionnaire surveys were conducted
in 2003 and 2007 respectively. The 2003 survey focused on the use of RIA asatool to
improve the outcomes and processes of regulation, and the results were reported in
Kirkpatrick, et al. (2004). The 2007 one collected data on the adaptation and
application of regulatory policies, tools and institutions used to improve regulatory
governance in 11 developing and transition economies. The results were presented in

Zhang and Thomas (2008).

The two papers reporting the results of the surveys provide useful snapshots of the
regulatory landscape in less-devel oped countries at the two pointsin time. Despite the
different focuses, the two surveys did ask some common questions, therefore allowing
comparison to be made in regulatory practice between the two years and any change
and progress to be tracked over the period in the countries which responded to the
both surveys. The questions asked by both of the surveys cover regulatory policy and

procedures to improve regulatory quality and promote regulatory reform, supporting



institutions for implementing regulatory policy and tools, and the application of two
regulatory tools— RIA and public consultation. Seven countries participated in the
both surveys, with fivein Asiaand two in Africa. They arelisted in table 1, alongside

the number and distribution of the respondents.

(Table 1 here)

Based on the responses from the two surveys, regulatory practice in each of the
regulatory areas is compared between the two years, followed by a discuss on the
change and progress (if any) made by the countries in improving regulatory
governance, from the institutional perspective aswell as against the principles of the

OECD modsedl.

Regulatory Reform from 2003 to 2007 in Participating Countries

Regulatory Policy and Supportive Institutions

Asdiscussed earlier on, regulatory policy for improving regulatory quality and
governance should be endorsed by and adopted at a high level of government in order
to lend authority and help signal commitment to reform. Questions were asked in this
respect in both of the surveys. The responses indicated that, by mid 2003, none of the
countries had introduced an explicit, published programme to promote government-
wide regulatory reform or regulatory quality improvement, although there were
measures in promoting regulatory reform in selected sectors most of which were
introduced after the year 2000. The results of the 2007 survey showed no marked

improvement in this aspect: there still lacked a policy for improving regulatory quality



government wide in spite of the increasing number of sectors which had introduced

sector-specific policy to promote regulatory reform.

Improvement of regulatory governance also requires the right set of institutions,
which include independent regulators and central regulatory co-ordination and
management capacities (OECD, 2002). The 2003 survey reported that in all the
countries ‘independent’ regulators were established, mainly in the public utilities
sector. In fact, most of the respondents to the 2003 and 2007 surveys were from such
regulatory bodies. Asfar as central regulatory co-ordination bodies are concerned, the
2003 survey reveaed that only one country - Pakistan - had by then established a
dedicated, permanent body for encouraging and monitoring regulatory quality in the
national administration. It was the Cabinet Committee on Regulatory Bodies, chaired
by the Prime Minister with the functions of considering overall framework of
regulatory bodies, their functions and performance, and related policy issues. The
2007 Survey showed that one more country had set up such a body by the time the
survey was done. It was Ghana, where a ministry for public sector reform was
established in 2005. It was claimed that this ministry was consulted in the process of
developing new regulation, had the power to scrutinise regulations issued by other
ministries or regulatory agencies and monitored their progress made on reform, and
could initiate reform actions. It seemed that in all the other countries no progress had

been made in this area.

As one of the two dimensions of aregulatory policy, reform of regulatory appraisal of
new regulations isimportant (OECD, 2002). Responses to the question on rule-

making asked in the 2007 survey indicated that there were established administrative



procedures for making draft regulationsin all the countries, although some of them
may be sector specific. At the institutional level, it is essential that the substantive
appraisal of new regulationsis reviewed by a public body that is independent of the
regulator proposing the regulation and ideally located at the centre of government
(ibid). In the 2007 survey, the existence of such a body was claimed by only one
country - Ghana. It was the drafting division of the Attorney General in Ghana. It was
reported that in al the other countries the ministry or regulator which proposing new
regulations also acted as the agency for monitoring compliance with the procedures.
The residence in the same agency of both the responsibility for proposing regulations
and that for reviewing the appraisal process may compromise independence of the

reviewing process.

Use of Regulatory Impact Assessment (RIA)

By the time of the 2003 survey, the use of RIA or some less formal assessments for
making new regulations in selected sectors was claimed by the respondents from the
five Asian countries. However, the number of the sectors which applied RIA or other
forms of regulatory assessment was very limited, and that of the sectors with sector-
specific guidelines on how to conduct RIA was even smaller. None of the
respondents from the African countries reported the use of RIA by mid-2003. The
results from the 2007 survey indicated that the two African countries (Ghana and
Nigeria) had joined the Asian countries in applying RIA. However, in al the seven
countries its use was still not widespread and only limited to a few regulatory
activities. It was claimed that, among the tools for improving regulatory quality and
transparency, RIA was much less commonly used than administrative simplification,

public consultation and plain language drafting. In none of the countries uniformed



guidelines for the use of RIA were established. Another weak areareveaed by the
2007 survey was that regulators were rarely required to identify and assess
alternatives to regulation in the process of RIA and/or in that of rule-making in

general.

The experience of OECD countries shows that accompanying the increasing
popularity of RIAs has been acall for audits on their quality from an external
perspective. Some developed countries have established procedures and dedicated
government agency to review RIAs and ensure their quality (Ladegaard, 2006;
Humpherson, 2006; Deighton-Smith, 2006). The responses from the 2007 survey
indicated that such procedures and government body existed in none of the countries.
Thisis not surprising given the relative novelty of RIA and methodological challenges

involved in applying RIA in developing countries.

RIA, asapolicy tool which contributes to both the outcomes and processes of
regulation, should be used for both ex ante assessment and ex post evaluation. The
2003 survey reveded that, where RIA was applied, it was predominantly being used
for ex ante appraisal rather than for monitory or ex post evaluation purpose. The
results from the 2007 survey showed no marked difference in this aspect. In all the
seven countries, the use of RIA was still concentrated on appraising proposed

regulations.

Interest in widespreading the use of RIA was expressed by respondents in the 2007
survey. When it comes to the assistance required for implementing RIA, capacity

building/training and resources were identified, in order, as the most needed.



Public Consultation

Public consultation is important for improving regulatory transparency when used on
its own or in combination with other tools like RIA. Questions were asked in both of
the surveys about the use of consultation in the process of regulatory decision-making.
The responses to the 2003 survey indicated that in the countries public consultation
was only used in some cases of making new regulations. The limited use of
consultation in rule making may be due to the fact that its use was mandated only in
some sectors. Where consultation was applied, there appeared to be an emphasis on
the use of public notices. Few countries made the views of participantsin the

consultation exercise public, suggesting scope for improved regulatory transparency.

The results from the 2007 survey indicated that progress had been made in some of
the countries in terms of applying consultation on a more formal and wide-based basis.
The respondents from Ghana, Nigeria, Sri Lanka and Pakistan claimed that
consultation was systematically used in rule making even in some areas it was not
mandated. They also reported that stakeholder groups could volunteer or require
participating in consultation, suggesting greater openness and accessibility of the
process. In the other three countries, namely India, Malaysia and the Philippines, it
seemed that systematic use of consultation was still not applied government-wide and

practice varied across sectors.

Asfar asthe forms of public consultation are concerned, informal consultation, a
mechanism which lacks transparency and accountability and is prone to capture by
interest groups, was claimed as the most preferred in Malaysiain the 2007 survey.

Public notice was still the most frequently used in India, Pakistan, Sri Lanka and the



Philippines. In theory, public notice is more open and inclusive than other
mechanisms. However, it may turn out that levels of participation are still low in
practice, in particular in countries where interest groups have established special
relations with government officials (OECD, 2002). Participation is also dependent on
the effectiveness of the notice process and the quality and nature of the information
provided to the public, both of which require certain level of regulatory capacities. It
istherefore likely that the potential openness and inclusiveness involved in public
notice cannot be achieved in the above four countries because of pervasive cronyism
and the constraints in regulatory capacity. It appeared that in both Ghana and Nigeria
different mechanisms of consultation were used in arather equal frequency. The 2007
survey reveaed that the opinions of consultation participants were made publicly
available on a dlightly more often basis. However, this still suggests that much more

can and should be done in making the process more transparent.

Discussion

Comparison of the results of the two surveysin the areas of regulatory policy,
supportive ingtitutions, and the use of RIA and public consultation is summarised in
table 2. It is clear that, by mid 2003, regulatory reform in the countries was at most at
the stage of changing regulatory structures, although there were tentative efforts to
improve regulatory quality through the limited use of public consultation and RIA in
some countries. At large the focus was on reforming the regulatory structure by, for

instance, establishing ‘independent’ regulators in some sectors, notably public utilities.

(Table 2 here)



By the time of the 2007 survey, not much progress had been recorded, although a
couple of the countries had moved a bit forward in some of the areas of regulatory
reform. According to the principles of the OECD models, the success of regulatory
reform for improving regulatory governance is based on an integrated approach to the
three mutually supportive elements — regulatory policies, institutions and tools. In
terms of regulatory polices, none of the countries had made any marked progressin
introducing an explicit, overarching programme to promote government-wide
regulatory reform or regulatory quality improvement. The OECD model also suggests
the focus being put on two dimensions of regulatory activity: regulatory appraisal of
new regulations and evaluation of existing ones. By the time of the 2007 survey, the
majority of the countries had introduced administrative procedures for making draft
regulations. However, a body for reviewing the appraisal of draft regulationswhichis
independent of the regulator proposing the regulations was non-existent in six of the
seven countries. This may reflect resource constraints faced by the government.
Nevertheless, independence is likely to be compromised because of the practice of
putting the responsibility for proposing regulations and that for reviewing the
appraisal process onto the same agency. Although the surveys did not ask explicit
guestions on evaluating existing regulations, the responses to questions on RIA did
suggest that even less attention and resources were dedicated to keeping regulation up

to date.

According to the OECD model, supportive institutions are required for implementing
high quality regulation. The 2007 survey found that this was another area of weakness.
Despite the establishment of independent regulators, a dedicated body for

encouraging and monitoring regulatory quality in the national administration was still



absent in five of the seven countries. Although resource constraints may be one of the
reasons, the non-existence of such a central body in most of the countries may suggest
that the focus of regulatory reform has not shifted from improving the business
environment by removing ‘unnecessary’ or ‘excessive' regulation to a broad
conception of regulatory quality and a dynamic approach to regulatory management

and governance.

Limited progress was made in the use of the two regulatory tools— RIA and public
consultation. It was found from the 2007 survey that the two African countries joined
the five Asian countries in applying RIA. However, scope of coverage remained
patchy in al the countries. Limited adoption in combination with the absence of
uniformed guidelines indicated that RIA was most of the time applied to single
regulations rather than the regulatory regime as a whole. Another problem with the
application of RIA was its concentration on ex ante assessment. This may reflect a
lack of resources within governments to undertake evaluation of existing regulations,
or alternatively, there may be reluctance on the part of governments to dwell on
whether previously introduced regul atory measures have achieved their desired results.
None of the countries had established a body to review RIAs. Although this may be
due to the novelty of RIA and methodological issues involved, the introduction of
such a body can present a step further after the adoption of RIA become more

widespread and systematic.

Progress were reported by some of the countries in making public consultation more
widespread, accessible and systematically applied. However, in most of the seven

countries different forms of consultation were not effectively combined to offset the



strengths and weaknesses of the different strategies. There was also suggestion for
scope of further improvement in transparency by making consultation results more

publicly available.

Overdl, very limited and partial progress was made by the countries over the period
from 2003 to 2007. The patchy progress reported by the countries has not amounted
to amarked shift in approaches and objectives from making ad hoc improvements to
regulatory structures to taking a systematic view of regulatory governance and the

means of promoting and enhancing it.

Asdiscussed earlier, if regulation is seen as a design problem and regulatory
governance provides an ingtitutional design, regulatory reform should bring changes
in formal regulatory mechanisms and structures as well asin the culture within the
regulatory system. Comparison of regulatory practice between the two years shows
that only limited progress has been made in introducing changes in formal rules and
structures. Significant progress in introducing government-wide regulatory policy and
establishing a structure with a central co-ordinating body has not been made in all or
the magjority of the countries. The most notable advancement is probably the
introduction of administrative procedures for making draft regulations. Even in this
area, practice still fell short in terms of the absence of a dedicated body to review the

appraisal processin six of the seven countries.

At the most fundamental level, it seems that regulatory reform in the countries has not
brought about much change in informal institutions such as culture and the way of

doing things within the regul atory system and the national administration in general.



The culture changes among rule-makers and rule enforcers that are required to support
aregulatory system which systematically generates high quality and which isfully
integrated with the governance agenda are essential for sustain any changes brought
about in formal rules and structures. However, such changes have not yet to be seenin
the countries. Thisisreflected, for instance, by the limited progress in the adoption of
RIA, the rare use of considering regulatory alternatives in regulation-making process,
and the reluctance of making consultation results public. Conversely, the lack of
cultural changes may explain why progress has been so slow in widespreading the use
of RIA aswell asin introducing other mechanisms to improve transparency. However,
change in informal institutions tends to be very slow and old habits die hard. In
particularly, embeddedness of the regulatory framework suggests that cultural
changes are needed not only within the regulatory system but also across the whole

government administration.

In summary, regulatory reform in the countries has not made much progressin
making a shift to improving regulatory governance by the time the 2007 survey was
done. This means that reforms are needed to bring changes to both formal institutions
like regulatory policy and structure, and informal ones like culture. Because the
regulatory framework is embodied in the institutional context of a country, regulatory
reform aiming at improving regulatory governance cannot succeed without being
integrated into the reform of the public administration as awhole. Also because of
regulatory embeddedness, variation can be expected in regulatory design. Countries
should pursuit the design that involves an integrated approach to the three mutually
supportive elements of regulatory governance and at the same time fitsin with their

institutional endowment.



Conclusions

The role of the state has been changing over time. Nowadays, emphasis has shifted to
the notion of regulatory state. Under this notion, Western countries have changed the
focus of regulatory reform from de-regulation and re-regulation to improving
regulatory governance. In developing countries, regulatory reform has been shaped or
influenced by policy prescriptions promoted by international donor agencies. Overall,
there has been wide recognition among less-devel oped countries of the importance of

establishing an effective regulatory framework and improving regulatory governance.

This article compares regulatory practice in seven devel oping countries between the
years 2003 and 2007, by using the data collected through the two surveys conducted
by the Centre on Regulation and Competition. The comparison reveals that only
limited and partial progress has been made by the countries. The patchy progress has
not marked a shift in regulatory reform from making ad hoc improvements to
regulatory structures to taking a systematic view of regulatory governance and the
means of promoting and enhancing it. From an institutional perspective, little changes
have been introduced to formal institutions like regulatory policy and supportive
structures. Lack of changesin informal institutions like culture and the way of doing
things within the regulatory system makes the use of regulatory tools ‘add-ons’ rather
than asintegral part of the policy development and management process. Constraints
in regulatory capacities present another challenge for implementing regulatory
policies, establishing supportive ingtitutional structures, and effectively applying
regulatory tools. Therefore, for regulatory reform to improve regulatory governance,

changes should be brought to both formal and informal institutions, and



administrative capacities should be enhanced. Furthermore, regulatory reform should
not be treated in isolation; it needs to be integrated into the reform of the government
administrative. At the same time, it should be recognised that, in search for improved
regulatory governance, different countries may come up with different regulatory

designsto reflect their institutional endowment.

The findings reported in the article should be treated with qualifications. A word of
caution isin order because the number of the countries and the coverage of the areas
of regulatory reform are limited. Thisis dueto the fact that the data used are drawn
from two existing surveys which had different focuses and were administrated in
different ways. Another related limitation is associated with the possible sasmple bias
in both of the surveys: there was indication that the participated countries may be
relatively more established in regulatory practice. The findings based on what
happened in the countries which participated in the both surveys may therefore show
abrighter picture, even though there progress made through regulatory reform was
limited and patchy. Further research can be done by surveying alarger sample of
countries on more or less the same set of questions which cover the main dimensions

of each of the elements of regulatory governance, at different pointsin time.



References:

Better Regulation Task Force, Cabinet Office (2000), Principles of Good Regulation,
London.

Deighton-Smith, R. (2006), Regulatory Impact Assessment in Australia: A Survey of
20 Years of RIA Implementation, in Kirkpatrick, C. and Parker D. (Eds), Regulatory
Impact Assessment: Towards Better Regulation? (Edward Elgar, Cheltenham, UK and
Northampton, MA, USA).

Granovetter, M. (1985), Economic Action and Social Structure: the Problem of
Embeddedness, American Journal of Sociology, 91(3), pp481-510.

Humpherson, E. (2006), Auditing Regulatory Impact Assessment: UK Experience, in
Kirkpatrick, C. and Parker D. (Eds), Regulatory Impact Assessment: Towards Better
Regulation? (Edward Elgar, Cheltenham, UK and Northampton, MA, USA).

Hood, C. (1998), The Art of the State: Culture, Rhetoric and Public Management

(Clarendon Press, Oxford).

Jacabs, S. (2003), Assisting Economic Transition: An RIA Strategy for Developing
Countries, paper to Conference on Regulatory Impact Assessment: Strengthening
Regulation Policy and Practice, Centre on Regulation and Competition, University
of Manchester.

Kirkpatrick, C. (2006), Regulatory Impact Assessment, in M. Crew and D.Parker
(Eds), International Handbook on Economic Regulation, (Edward Elgar, Cheltenham,
UK and Northampton, MA, USA).

Kirkpatrick, C., Parker, D. and Zhang, Y. (2004), Regulatory Impact Assessment in
Developing and Transition Economies. A Survey of Current Practice, Centre on
Regulation and Competition Working Paper Series, No. 83., Manchester, Centre on
Regulation and Competition, University of Manchester.



Kirkpatrick, C., Parker, D. and Zhang, Y. (2004), Regulatory Impact Assessment in
Developing and Transition Economies. A Survey of Current Practice, Public Money
& Management, October 2004, pp291-296.

Ladegaard, P. (2006), Measuring RIA Quality and Performance, in Kirkpatrick, C.
and Parker D. (Eds), Regulatory Impact Assessment: Towards Better Regulation?
(Edward Elgar, Cheltenham, UK and Northampton, MA, USA).

Levy, B. and Spiller, P.T. (1994), The Institutional Foundations of Regulatory
Commitment: a Comparative Analysis of Telecommunications Regulation, Journal of

Law Economics and Organisation, 10(2), pp201-246.

Minogue, M. and Carino, L. (2006) (eds), Regulatory Governance in Developing
Countries (Edward Elgar, Cheltenham, UK and Northampton, MA, USA).

North, D. (1990), Institutions, Institutional Change and Economic Performance

(Cambridge University Press, Cambridge, UK).

OECD (1998), Regulatory Reform in Korea, Background Report on Government
Capacities to Assure High Quality Regulation (OECD, Paris).

OECD(1999), Regulatory Reform in Mexico, Background Report on Government
Capacities to Assure High Quality Regulation (OECD, Paris).

OECD (2002), Regulatory Policies in OECD Countries: From Interventionism to

Regulatory Governance.

Stern, J. and Holder, S. (1999), Regulatory Governance: Criteriafor Assessing the
Performance of Regulatory Systems, an Application to Infrastructure Industries in the
Developing Countries of Asia, Utilities Policy, 8(1), pp33-50.



World Bank (1995), Bureaucrats in Business: the Economics and Politics of
Government Ownership (Oxford University Press for the World Bank, Oxford).

World Bank (2003), Doing Business in 2004: Understanding Regulation (World Bank
& Oxford University Press, Washington, D.C.).

Zhang, Y and Thomas, M. (2008) (draft), Regulatory Reform and Governance: A
Survey of Selected Developing and Transition Economies, Institute for Devel opment
Policy and Management, University of Manchester, UK.



Table 1. Countries Participated in Both of the Surveys

Country Number of Of which, Number of Of which,
respondents  respondents respondentsin  respondents
inthe2003  fromnational  the 2007 from national
survey (federal) level  survey (federal) level

of government of government

India 2 1 6 1

Pakistan 5 3 2

Malaysia 9 5 25 19

The Philippines 7 4 19 16

Sri Lanka 3 3

Ghana 2 2

Nigeria 2 1







Table 2. Comparison in Regulatory Practice between the Y ears 2003 and 2007

India Pakistan Malaysia The Sri Lanka Ghana Nigeria
Philippines
Published programmeto 2003 No No No No No No No
promote government- 5457 No No No No No No
wide regulatory reform
Established procedures 2003
for mal§| ng araft 2007 Yes somesectors  Yes Yes Yes Yes Yes
regulations
Supportiveingtitutions: 2003
abody to review new 2007 No No No No No Yes No
regulation appraisal
Supportiveingtitutions: 2003 Somesectors Somesectors Somesectors  Somesectors  Somesectors Some sectors  Some sectors
independent regulators 2007 Somesectors Somesectors Somesectors Somesectors Somesectors  Somesectors  Some sectors
Supportiveingtitutions. 2003 No Yes No No No No No
gfgitﬂifr?‘gi?g € 2007 No Yes No No No Yes No
Use of RIA 2003 Some cases Some cases Some cases Some cases Some cases No No
2007 Some cases, Some cases, Some cases, Some cases, Some cases, Some cases, Some cases,
no uniformed nouniformed nouniformed nouniformed nouniformed no uniformed  no uniformed
guidelines guidelines guidelines guidelines guidelines guidelines guidelines
The body of reviewing 2003 No No No No No No No
RIAs 2007 No No No No No No No
Use of public 2003 Somecasesof Somecasesof Somecasesof Somecasesof Somecasesof Somecasesof  Some cases of
consultation regulation- regulation- regulation- regulation- regulation- regulation- regulation-
making making making making making making making
2007 Somecasesof More Some casesof Somecasesof More More More
regul ation- systematic regul ation- regul ation- systematic systematic systematic
making making making




! Jacobs (2003) lists five characteristics of modern regulatory system: security, transparency,
legitimacy, efficiency and expertise. The Better Regulation Task Force in the UK published five
‘principles of good regulation’: transparency, consistency, proportionality, targeting and accountability
(BRTF, 2003)

2jt isalso know as ‘regulatory impact analysis'.
3 Empirical information on regulatory reform in transitional economies in eastern and central Europe

can be found in the publications under the SIGMA programme, ajoint initiative between the European
Union and the OECD.
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