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Abstract


It is commonly proposed that the accountability gap resulting from ministers’ reluctance to accept responsibility for departmental errors in the UK could be closed by giving select committees stronger investigative powers. In the Sandline affair the select committee on foreign affairs sought to take on such a role, notwithstanding that a separate inquiry was already under way. 


	This paper examines the committee’s activities prior to the completion of the inquiry. It concludes that committees are poorly suited to investigate high-profile administrative errors because they are too conditioned by party politics and cannot mount thorough investigations. This role is far better left to independent inquiries (though improvements are needed here too). The primacy of inquiries is likely to become an accepted principle following a parliamentary resolution emerging from the Sandline case. 


�
‘AN EXOCET IN A RED BOX’:�Competing avenues of accountability �in the Sandline affair


Charles Polidano


In May of 1997, a change of government took place in Sierra Leone. It was unexpected, unconstitutional, and violent. President Ahmed Tejan Kabbah, democratically elected and in power for just over a year, was deposed by a military coup and forced into exile. Several people died in the ensuing anarchy and thousands of expatriates had to be hurriedly evacuated. 


	This impoverished, strife-torn West African country was no stranger to military coups. But Kabbah’s election the previous year had brought with it hopes for an end to years of civil war and greater regional stability. His overthrow in May 1997 caused plenty of concern in West Africa and beyond. That October the UN Security Council imposed an embargo on arms exports to Sierra Leone. 


	In May of 1997, another change of government took place, half a world away in Britain. This one was widely anticipated and entirely constitutional. It was unmarked by violence of any kind. 


	It was not just the coincidence in timing that linked the two countries. Britain had been Sierra Leone’s main overseas benefactor since the democratic changeover. After the coup other West African countries looked to Britain’s new government for help in mobilising the international community against the military regime. And indeed Britain responded. It was Britain that proposed the Security Council resolution imposing an arms embargo on Sierra Leone, and Britain’s Foreign Office that drafted the text of the resolution. 


	The connection between the two countries did not end there. Other British actors were involved in Sierra Leone. One such was an obscure company called Sandline International, which offered ‘private military services’. 


	In February 1998 a West African force invaded Sierra Leone to restore Kabbah to power. Shortly afterwards, Sandline sent a planeful of small arms and ammunition to pro-Kabbah insurgents. The shipment arrived too late to make any impact on the situation in Sierra Leone. But it was to have plenty of impact on British politics. It would land the new Labour government in its first major embarrassment since taking office, and reopen the troublesome question of accountability in British government. And herein lies our story. 


	This paper is concerned with the Sandline affair and what it tells us about the mechanisms of government accountability in the UK. It is possible to see the affair in straightforward terms as another episode in which ministers evaded their constitutional responsibility for failures of government. But the Sandline case is more important for what it tells us about the alternatives to ministerial responsibility: the mechanisms which can be used to compensate for the decline of the old constitutional doctrine. 


	Various authors have argued that the best way to close the accountability gap resulting from ministers’ reluctance to accept blame for mistakes is to give parliamentary select committees more investigative powers so they can ascertain who should be held responsible for what. In the wake of Sandline, the select committee on foreign affairs sought to take on just such a role. This brought it into direct conflict with another, humbler instrument of accountability: an independent inquiry which had been appointed by the foreign secretary. Two questions arose from this conflict: whether it is possible for a committee and an inquiry to work in tandem; and, if not, which should have precedence. 


	This paper seeks to answer these two questions through an examination of the activities of the foreign affairs committee in this case. The main finding is that select committees face a serious potential handicap in the role of primary accountability—that is, reviewing the evidence, establishing who did what, and allocating blame as necessary—owing to the political tensions and incentives which are inherent in their make-up. This handicap manifested itself only too clearly in the Sandline affair. As a result, the paper argues against giving committees the sort of powers proposed by many authors. 


	In highly political cases such as this, independent inquiries are much more suited for the primary accountability role (though improvements are necessary in the way they are set up and operate). This does not exclude committees from holding hearings on a case once an inquiry report is published. Indeed, this role of secondary accountability is the one for which committees are best adapted, and in which they can carry out some valuable work. 


	As we will see, the above-mentioned conflict came before Parliament, which decisively settled it in favour of the inquiry. This settlement sets a clear precedent for the future. In so doing, it points the way towards a longer-term resolution of the accountability conundrum which has dogged British government for so long. 


	The committee investigation of the Sandline affair resumed after the inquiry came to an end. It is still going on at the time of writing. In this paper the publication of the inquiry report in July 1998 is taken as the cut-off point in examining the work of the committee. This is in keeping with our focus on what is here called primary, as opposed to secondary, accountability. 


Background: The Accountability Debate


The possible existence of an accountability gap, and what should be done about it, has been a longstanding concern among scholars of British public administration. The starting-point for the contemporary debate is the acceptance that ministerial responsibility in its traditional sense—that ministers are responsible for errors committed by their departments, even if they themselves are not personally at fault—is no longer operative (Woodhouse 1994). The official doctrine is now that ministers are accountable (obliged to answer) to Parliament for all that their departments do, but only responsible (personally culpable) for their own mistakes. The change is regretted by some (Campbell and Wilson 1995; Foster and Plowden 1996) and approved by others (Theakston 1995; Barker 1998).


	Opinions differ over when the traditional convention fell into disuse and why. Some think the change occurred in the 1980s and early 90s. They lay the blame for it at least in part on the managerial reforms of that period, particularly the creation of executive agencies (Campbell and Wilson 1995; O’Toole and Chapman 1995; Foster and Plowden 1996). This point of view gained a higher profile following the Derek Lewis affair of 1995, in which the home secretary offloaded blame for two prison escapes onto the head of the prisons agency and dismissed him. By this time agency accountability had already become the focus of a substantial body of work (among others, Greer 1994; Giddings 1995; O’Toole and Jordan 1995). 


	But the traditional doctrine of ministerial responsibility lost its force, in so far as it ever had any, decades ago (Marshall 1989). Moreover, when it was considered to be in operation it gave rise to fears that it made officials unaccountable. This surely invalidates the thesis that managerialism has opened up an accountability gap (Polidano 1999; see also Judge et al. 1997). The Matrix Churchill affair, in which ministers and officials were found to have permitted the export of arms to Iraq in contravention of official government policy (see Foster 1996; Bogdanor 1996, 1997), shows that the problem is by no means limited to agencies. Some other authors acknowledge this, but they maintain nonetheless that the creation of agencies accentuated the tendency for ministers in crisis to offer up the heads of their officials in place of their own (Barker 1998; Barberis 1998). 


	Leaving aside the issue of what brought about the decline of ‘pure’ ministerial responsibility, the key question is what to put in its place. If ministers will not accept automatic blame for failures of government, what is the best mechanism to identify the true culprits and hold them to account? 


	The weight of opinion here appears to favour parliamentary select committees with an expanded role and stronger investigative powers (Plowden 1994; Woodhouse 1994; Theakston 1995; Bogdanor 1996, 1997; Barberis 1998; Barker 1998). This is commonly held to imply lifting the Osmotherly rules, under which officials testify before committees on behalf of ministers and subject to ministerial direction; and passing a freedom of information act so committees would have easier access to government documents. 


	Lifting the Osmotherly rules would, it is thought, prevent ministers from exerting control on the evidence given by officials. It would also protect officials from the risk of ministers using them as scapegoats while simultaneously preventing them from giving their own side of the story. On the other hand, however, officials testifying before a select committee could find themselves under compulsion to provide information that would incriminate their minister. This is an awful trap of divided loyalties which no civil servant would relish being forced into. In this sense the rules protect officials as much as they do ministers. 


	The concern with the Osmotherly rules probably stems from the Westland affair of 1986. In this instance the government barred five officials from appearing before a select committee, arguing that committees could concern themselves with actions (what happened) but not conduct (who was to blame). The latter was for disciplinary proceedings to establish (Woodhouse 1994). There were widespread suspicions that the government’s real aim was to suppress information about the role of the prime minister’s office in the Westland debacle. 


	Not everyone considers the Osmotherly rules to be such an impediment to select committees. Jones et al. (1995) and Pyper (1996) believe that the rules are no more than a formality in practice. In 1989 the select committee on procedure examined the impact of the rules on committee inquiries and came to a similar conclusion. It therefore opted to let sleeping dogs lie and did not recommend any changes to the rules (Barberis 1996). 


	In the wake of Matrix Churchill, however, MPs revisited the issue and called for a revision of the rules. The outcome was a compromise parliamentary resolution on 19 March 1997 which reaffirmed the principle that officials give evidence on behalf of ministers, but put the onus on ministers to be as open as possible with committees. Ministers could withhold information only where required by law or allowed by the code of practice on public access to information, which the government had adopted in 1994 (House of Commons 1997: cols 1046-7). 


	Would fuller access to information guarantee thorough and dispassionate investigations by select committees, particularly where highly political issues are concerned? Surprisingly few authors have considered this question. According to Lewis (1995) and Pyper (1996), committee inquiries are marked more often than not by superficiality and partisanship. Experience in Canada, where select committees did for a time play something akin to the extended role envisaged by Plowden and others, has been largely negative (Sutherland 1991; Aucoin 1995). This raises serious questions about whether the UK should go down this route (Polidano 1999). 


	This is precisely the issue raised by the Sandline affair, to which we now turn. 


The Sandline Affair


The political storm to come was foreshadowed in early February 1998, when the Foreign Office had its attention drawn to a US newspaper report that Sandline had received $1.5 million to supply weapons to President Kabbah. This implied a breach of the UN embargo on Sierra Leone and a UK order in council which put it into effect. The department passed on this report (an accurate one as it was to turn out) to Customs and Excise for investigation some two weeks later. 


	On 8 March 1998, the Observer ran a story titled ‘Britain Holds Talks With Hired Killers’. It revealed that the British high commissioner to Sierra Leone had been in discussions with Sandline ‘at a time when they [Sandline] were allegedly plotting to overthrow the country’s military junta’. The Foreign Office admitted that the high commissioner had been in contact with Sandline. 


	Two days later Baroness Symons, a minister in the Foreign Office, said in reply to a parliamentary question in the Lords that the Observer story was ‘not entirely accurate’. She made no mention of arms shipments or the impending Customs investigation. 


	On 12 March it was the turn of Tony Lloyd, another Foreign Office minister, to deal with the issue in a Commons adjournment debate. Lloyd denounced the article as ‘ill-informed and scurrilous’. He too made no mention of arms shipments or the Customs investigation. 


	On 3 May, the bombshell finally burst with a front-page report in the Sunday Times entitled ‘Cook Snared in Arms For Coup Inquiry’. The report said that the Customs investigation could ‘grow into another arms-to-Iraq affair’. An unnamed Department of Trade official was quoted as saying that Robin Cook, the foreign secretary, either ‘gave his blessing for the operation or he did not know what his African desk was doing’. There was no mention that the investigation had been initiated by the same African desk. This report set the tenor for the press barrage that was to follow over the coming weeks. 


	In response, the Foreign Office issued a statement on Cook’s behalf saying ministers had not known anything about Sandline’s arms exports and Cook had ‘deep concern’ about the activities of some Foreign Office staff. 


	A few days later Sandline’s lawyers released a letter they had sent to the foreign secretary in late April protesting at the Customs investigation and making the headline-grabbing allegation that Foreign Office staff had given their blessing to the arms shipment. Cook now came to the defence of his officials. Speaking in the Commons, he denied Sandline’s allegations of complicity. He also denied another press allegation that the Foreign Office had been given prior warning about the arms shipment by the intelligence services. But the foreign secretary had to correct himself about this a week later, admitting that officials (but not ministers) had seen intelligence material on Sandline. 


	On 18 May Customs and Excise concluded its investigation with a recommendation not to prosecute. The foreign secretary immediately announced that an independent inquiry would be held by Sir Thomas Legg, a former civil servant, with the assistance of Sir Robin Ibbs. This would determine whether ministers or officials knew about or approved the Sandline shipment before the case became public and hence whether they bore any responsibility for the violation of sanctions. 


	The Legg inquiry reported in late July. It exonerated ministers. It found some fault with officials, particularly the high commissioner to Sierra Leone, but laid most of the blame on systemic deficiencies such as inadequate communications and a culture which did not accord sufficient importance to domestic political concerns: 


The High Commissioner gave it [Sandline’s plan to ship arms] a degree of approval, which he had no authority to do, but he did not know that such a shipment would be illegal. No other official gave any encouragement or approval. All concerned were working to fulfil Government policy, and there was no attempt to hide information from Ministers. However, officials in London should have acted sooner and more decisively than they did on the mounting evidence of an impending breach of the arms embargo, and they should have told Ministers earlier and more effectively. As a result, Ministers were given no, or only inadequate, notice of the matter until the Berwin letter [the one sent and later made public by Sandline’s solicitors] arrived. The failures at official level were caused mainly by management and cultural factors, but partly by human error, largely due to overload. (Legg and Ibbs 1998: 3)


The report noted that officials in the Africa Department (Equatorial), which dealt with Sierra Leone, had to cope with a huge workload stemming from the many recent developments in the region, coupled with staffing cuts in recent years. It therefore pleaded that they should not be judged harshly. 


	In the ensuing parliamentary debate, Robin Cook blamed officials’ overload on Conservative cutbacks. He stated that while changes would take place in response to Legg’s recommendations, no action would be taken against officials: ‘There will be no scapegoats’ (House of Commons 1998b: col. 20). This effectively brought the matter to a close where the Foreign Office was concerned, though questions remained about what part, if any, the intelligence services had played in the affair. 


The Select Committee’s Investigation 


The investigations by the select committee on foreign affairs took place against this unfolding backdrop of events. It held six hearings in all prior to the release of the Legg report. Tony Lloyd, the Foreign Office minister responsible for Africa, appeared on 5 May 1998—just two days after the Sunday Times broke the story of the Customs investigation. Sir John Kerr, permanent secretary to the Foreign Office, appeared four times: on 14 May (a week after Sandline’s lawyers released their letter to the foreign secretary), and 9, 23 and 30 June. Robin Cook appeared once on 16 July, eleven days before the Legg report was released. 


	Lloyd’s single appearance and Kerr’s first were both pre-scheduled events intended for other topics. These two sittings took place while the Customs investigation was under way. Kerr’s subsequent appearances and that by Cook occurred after the Legg inquiry was set up. 


	Two main themes emerge from these hearings: the overlap between the committee’s inquiry and the above-mentioned investigations, and the difficulties this posed; and the risk of a select committee being influenced by partisan political considerations in a high-profile case such as this. We will review each in turn. 


Overlap between the committee and other investigations


The question of overlap emerged immediately. When the committee began questioning Tony Lloyd about Sandline’s contacts with Foreign Office staff, he pleaded that what he said might prejudice ‘a proper investigation’, and instead undertook to prepare a full memorandum to the committee once the Customs investigations were over. The committee chairman, Labour MP Donald Anderson, accepted this. He sought to prevent further questioning by a Conservative member: ‘if the Minister says that it is the subject of an inquiry and he prefers not to comment, you will have to accept that’ (Foreign Affairs Committee 1998a: 154). 


	In response, however, some committee members argued that they should be allowed to put questions and it would be up to Lloyd whether to answer there and then or in the promised memorandum. In other words the committee would merely set out what it wanted to know, and the government would see that it got the information at some stage. In this way both investigations could proceed in tandem without risk to each other. The chairman yielded to this seductive picture of happy co-existence. 


	Alas, it very quickly proved a mirage. Dissatisfaction mounted in the committee room as Lloyd began answering questions partially or not at all, either out of concern for the Customs investigation or simply owing to lack of knowledge. David Wilshire (Conservative) poured his scorn like salt on the open wound of Lloyd’s uncertainty: ‘I am now beginning to feel rather sorry for Mr Lloyd. I think he has been hung out to dry by his officials’ (158). Surely, he added, the officials who briefed Lloyd prior to the 12 March debate would have known about the Customs investigation? 


	The committee had taken Lloyd into dangerous territory here. A moment more and he would have found himself having to choose between accepting the blame for misleading the House or offloading it onto his officials. No doubt seeing this, he retreated to a blanket refusal to answer any more questions on the matter. 


	Lloyd was able to extricate himself by not answering questions. Sir John Kerr, the permanent secretary, had no such luxury. After the Legg inquiry was set up in place of the inconclusive Customs investigation, the select committee veered back and forth between respecting Legg’s terms of reference and proceeding regardless. Committee members felt that their prerogatives superseded those of a non-judicial inquiry with no legal standing. The tension in the committee room rose high on several occasions when Kerr failed to give it the answers it wanted. 


	Kerr was repeatedly pressed on whether ministers had been briefed about the Customs investigation prior to their March parliamentary statements. When he pleaded that the inquiry precluded him from answering, he was accused of hiding behind Legg. On one occasion the chairman even had another member read out to Kerr the section of Erskine May which said that refusal to give evidence to a select committee amounted to contempt of Parliament (Foreign Affairs Committee 1998b: 33). 


	In response to this pressure, Kerr set out the case for not pre-empting Legg with all the persuasiveness he could muster. His argument is worth reproducing, for it gets at the heart of the issue of overlap between the committee and the inquiry. The inquiry, he said, was taking evidence from officials in a way which safeguarded their rights and allowed them to put their side of the story. Evidence collected in any other way would be incomplete and its disclosure unfair: 


… the officials who are being cross-examined, officials in London, officials in the Ministry of Defence, officials who were in West Africa, the Permanent Secretary has not cross-examined these officials. The Permanent Secretary has not looked in their cupboards, the Permanent Secretary is not allowed to do that for two reasons. One because he is the disciplinary authority of the diplomatic service and if we end up in disciplinary proceedings that is me. So I am in an American sense rescued from that. Second, Sir Thomas Legg is doing that and we are not running a parallel investigation. We did not run a parallel investigation while the Customs and Excise were doing it. We are still not doing it because we would be wrong.… It is not possible for me, in fairness to officials, to give you answer based on hearsay, based on what I might have picked up in the corridor. I have not cross-examined these officials, I have not looked in their cupboards and I firmly believe I should not do so. I would have thought you, Ms Abbott, as an ex-civil servant, would understand that. (Foreign Affairs Committee 1998b: 78)


	The committee member at whom this was directed, Labour MP Diane Abbott, was not impressed. ‘That is a bravura performance, Sir John,’ she said, ‘but we are not asking you for hearsay or anything you have picked up in the corridors, we are asking you for facts … I put it to you that when this is all written up this will not be seen to be your finest hour’ (78). 


	Here Abbott missed the point altogether. Twice already Kerr had been compelled to correct his evidence after the committee’s dogged quest for ‘facts, not hearsay’ had forced him into uncertain territory. On one occasion he ventured the information that Foreign Office ministers had been briefed about the illegal arms shipment, though not prominently, prior to their parliamentary statements in March. He wrote only hours after the sitting ended to say no such information had in fact been passed to Lloyd. The press, seeing an explosive piece of news snatched from its grasp, had to content itself with reporting Kerr’s self-correction as an ‘embarrassing U-turn’ (The Times 15 May 1998). 


	On another occasion he was asked whether the foreign secretary had been speaking to his brief when he made his Commons statement, later corrected, that the Foreign Office had not seen any intelligence material on Sandline. Kerr suggested in reply that Cook may have been briefed to say that ministers had not seen any intelligence material, but during the cut-and-thrust of the debate this ‘became accidentally extended to officials’ (Foreign Affairs Committee 1998b: 51). Kerr had to correct himself in a letter the following day. The foreign secretary had not in fact had any briefing about intelligence reports. 


	This question was, incidentally, designed solely to put Kerr on the spot in an area outside Legg’s boundaries. It was not even concerned with the substance of Cook’s statement, only how it originated. It shows to what extent the committee’s dispassionate quest for ‘facts, not hearsay’ had degenerated into an adversarial fishing expedition. 


	A Times editorial on 1 July defended the committee’s right to hold an inquiry that ‘complements rather than competes with’ Legg. The select committee itself had raised such a possibility: it was originally willing to limit its questioning of Kerr to areas other than the arms shipment to Sierra Leone (Foreign Affairs Committee 1998b: 32). But when committee members realised that Legg’s boundaries were broader and less easily definable in advance than they had thought, they refused to give ground. 


	The committee risked trampling all over the territory that Legg needed to cover. It could have produced conclusions on the basis of incomplete evidence that—quite apart from the rank unfairness to officials, who it seems are inferior beings with limited rights in the eyes of some MPs—would have run the risk of limiting Legg’s ability to obtain evidence, influencing the inquiry’s findings, or simply damaging public confidence in its integrity should its conclusions have been radically different from those of the committee. It is simply not a viable proposition for a select committee to undertake an investigation in parallel with an independent inquiry.


Whose finest hour? Politics and the select committee


Tony Lloyd got off lightly before the committee by comparison to Sir John Kerr. Lloyd appeared once; Kerr was summoned repeatedly. Lloyd was allowed to avoid questions which Kerr was compelled to answer. Lloyd had the chairman’s protection; Kerr was all but threatened with prosecution for contempt. Was partisanship a factor in the committee’s willingness to spare Lloyd, a minister, the embarrassments it sought to inflict on Kerr, an official? A select committee’s ability to investigate dispassionately is vital to its effectiveness as an instrument of accountability. If party politics got in the way the committee would become no more than an extension to the main debating chamber. 


	One might argue that if government MPs in a select committee have an interest in casting a protective cloak over a minister, they equally have an interest in protecting the minister’s officials. In reality, however, both government and opposition MPs in a case such as Sandline have a political interest in taking their knives out for permanent officials. The interest of government MPs is to show that the mistakes which are being laid at the door of ministers are the fault of officials. The interest of opposition MPs is to trip officials up into admitting ministerial culpability or, at the least, to show that ministers were not in control of their officials. 


	Although the latter is the preferred scenario for government MPs, the opposition can still extract mileage from it. Press coverage of the Sandline affair shows that it can be very damaging for a minister to appear out of control of his or her department (for example, The Times 9 May 1998; The Guardian 11 May 1998; The Sunday Times 10 and 17 May 1998). And it was almost certainly this which led Robin Cook—whose initial reaction to press revelations was to express concern at what his officials were up to without his knowledge—to take the offensive and come out in their defence. 


	Any doubt that party politics had an influence on the foreign affairs committee’s treatment of Sir John Kerr should be laid to rest when one sees what direction questioning took during his final appearance on 30 June 1998. Prior to this sitting, the foreign secretary had written to the committee in support of his permanent secretary. The committee, said Robin Cook, was running an inquiry in parallel to Legg, and this was unreasonable and unfair to officials. He added:


There was no ministerial conspiracy to breach the arms embargo. There was no connivance within Whitehall to breach the arms embargo … If the Select Committee wishes to persist in putting questions on these matters, they must put them directly to myself as head of the FCO and not to officials who are accountable to me. (Foreign Affairs Committee 1998b)


	Ironically, it was this very letter that enabled the committee to put Kerr through some of his most difficult moments. When Kerr once again set out the arguments against prejudging the Legg inquiry, Liberal MP David Heath sprung a trap: is the foreign secretary himself not prejudging the inquiry when he denies any connivance in the breaching of the embargo? Kerr did his best to dodge this torpedo. But Sir Peter Emery (Conservative) intervened to steer it home, brushing aside even fellow committee members in his determination to do so. The exchange that followed could have come straight out of a Yes Minister script: 


470.  … Is it not a very strange situation that if I were to come towards you and say, ‘There is no connivance within Whitehall about a breach of the arms embargo’, would you not say I am prejudicing the report of the Legg Inquiry? �	(Sir John Kerr)  I think the Foreign Secretary’s view is one which he has already expressed to the House. �	Sir Peter Emery:  I said what if I said that.�	Chairman:  Let the witness answer, please. 


Sir Peter Emery


	471.  If he answers the right question.�	(Sir John Kerr)  I think what the Foreign Secretary has expressed as his view there is a view he has already expressed to the House. �	Chairman:  Sir John, the Committee has decided to call the Foreign Secretary. The Foreign Secretary can decide, can answer for himself, on questions of that nature. 


Sir Peter Emery


	472.  May I therefore put again the question which I put, that if I came before Sir John and said that there was no connivance within Whitehall to a breach of the arms embargo—�	(Sir John Kerr)  I would be astonished if you did.


	473.  —would I not be prejudging the report of the Legg inquiry. Not funny. Would I not be prejudging that?�	(Sir John Kerr)  I think the Chairman has given the—


	474.  I am asking you, not the Chairman, Sir John, please. �	(Sir John Kerr)  Sorry, I am not going to conduct an exegesis of the Foreign Secretary’s letter, Sir Peter. The Chairman has said a matter of a moment ago that he intends to ask the Foreign Secretary about it. �	Sir Peter Emery:  I am not talking about the Foreign Secretary’s letter. I am saying to you, Sir John, that if I came to you and said that I believed there had been no connivance within Whitehall to breach the arms embargo, would I not be making a judgement prior to the Legg Inquiry?�	Mr Godman [Labour]:  You are offering an opinion.


Sir Peter Emery [to Kerr]


	475.  Would I not?�	(Sir John Kerr)  I would be delighted to see you at any time, Sir Peter, whenever you would ring me. 


	476.  You are being entirely clever. I am asking you a very simple question. If I came to you and said that to you, would I not be prejudging the Legg Inquiry?�	(Sir John Kerr)  I think there may be a difference here, Sir Peter, between prejudging and prejudicing. The Government’s position is that it is very concerned not to disclose information which might prejudice the Legg Inquiry. You are saying the Foreign Secretary is, in your view, jumping to a conclusion. That is your view. You are entitled to take that view, if that is your view. But the Foreign Secretary is not thereby prejudicing the Legg Inquiry. I do not see how you could sustain the argument that he was. �	Sir Peter Emery:  May I put it, then, for the third for fourth time. �	Chairman:  The final time, I hope. 


Sir Peter Emery


	477.  Perhaps I could actually have an answer from you. If I came before you and in fact made that statement that I will not repeat, would it not be seen that I was prejudging but not prejudicing the report of the Legg Inquiry, yes or no, please? �	(Sir John Kerr)  You would be expressing your view, Sir Peter, and I would always be interested to hear your view. �	Chairman:  I would like to make progress. Sir John Stanley. 


Sir Peter Emery


	478.  What you are saying, Sir John, is that I would be prejudging it, and yet you dare not admit that?�	(Sir John Kerr)  I am saying that there is no question that that sentence in the Foreign Secretary’s letter has in any way prejudiced the Legg Inquiry. That is what I am saying. �	Sir Peter Emery:  It has prejudged it. �	Chairman:  Let us make progress. Sir John Stanley was continuing his own questioning. Thank you, Sir John. (Foreign Affairs Committee 1998b: 79-80)


	Kerr’s attempt to extricate himself through a distinction between prejudging and prejudicing may go down as a classic of mandarin-speak, the bureaucratic equivalent of a Houdini escape trick. But that is not the point. The point is that, once again, the committee sought to put Kerr on the spot for no reason other than to extract the maximum embarrassment potential. If Kerr had given Emery the answer that he wanted, and that he eventually supplied for himself in frustration, it could have made front-page news: ‘Cook Prejudged Inquiry, Says His Deputy’. A supposedly bipartisan select committee was asking a nakedly political question to a permanent official with the aim of making him a pawn in a partisan game. 


	In fairness, Labour members Norman Godman and Ernie Ross did intervene in support of Sir John Kerr on three occasions (Foreign Affairs Committee 1998b: 14, 69, 75). Ross actually brought Kerr’s third appearance to an inconclusive halt when he objected to a line of questioning taken a Conservative member. Yet even they played this part much more zealously and effectively with regard to the foreign secretary—to the point where it became a blatant effort to shield him from scrutiny, as we shall see next. And the Labour side as a whole, particularly the chairman, were quite willing to channel their zeal in holding the executive to account almost exclusively towards Kerr. 


	The committee picked up the gauntlet cast by the foreign secretary on 16 July. The session had to be short, an hour and a quarter, since Robin Cook was pressed for time. The chairman first called Norman Godman and Ernie Ross, who spent precious time on the Foreign Office’s budget. ‘I apologise to you, Foreign Secretary,’ Ross unashamedly prefaced his questions, ‘I know you are anxious to get on to the main business this morning’ (Foreign Affairs Committee 1998b: 92). 


	When the session finally turned to Sierra Leone, Ross objected to a question by Conservative member Sir John Stanley. The committee had to go into private session to resolve the disagreement, taking up a further 15 minutes. This occasioned the following exchange among three opposition members: 


Mr Wilshire:  Another crude attempt to gag public discussion.�Sir Peter Emery:  To gag the Committee by the Labour Party.�Mr Heath:  The Foreign Secretary looks happy. (Foreign Affairs Committee 1998b: 95)


	It is certainly hard not to believe that the Labour side was out to protect Cook against the sort of arduous questioning that Kerr was put through. A press columnist wrote afterwards that ‘Mr Cook had no difficulty in speaking at length about nothing in particular and spinning out the time’ (Brown 1998: 8). It is not an unfair summary of the session. Wilshire did put Emery’s question about ‘prejudging’ to Cook, but it had all the impact of a damp squib—as was perhaps to be expected, given that it was never more than a point of rhetoric. 


	Political divisions within the committee showed up on other occasions too. When it demanded to see Foreign Office telegrams on Sierra Leone, the foreign secretary refused on account of Legg. The committee reported this to the House—the only course of action open to it—over the objections of most of its Labour members (Foreign Affairs Committee 1998c, 1998d). 


	The resulting House debate was full of talk about the need for bipartisanship in select committees and denials that anyone involved in this case was acting for party benefit. Ernie Ross, one of the objectors in committee, cut right through the verbiage: ‘Party politics are being played one way or the other, and we are all trying to cover that up with great concern for the work of Select Committees. We are playing party politics’ (House of Commons 1998a: col. 909). 


	He should have known. He was one of the major players. 


Why select committees are poor instruments of primary accountability


Let us sum up the argument so far. First of all, there cannot be two instruments of primary accountability (fact-finding and apportionment of blame) for failures of government. A select committee and an independent inquiry would inevitably get in each other’s way if they sought to investigate the same matter simultaneously. This would happen even if an attempt were made to delineate separate territory for each. The boundaries would prove too indistinct and too flimsy. 


	A choice therefore has to be made between the two. The independent inquiry is the better instrument because the select committee is too political. In a political arena such as Parliament, the allocation of blame will be fully subject to the strong currents and counter-currents of party competition. These currents will exert their pull even in the relative seclusion of the committee room. The higher the profile of the case at hand, the greater their force. 


	Select committees are said to be potential protection for officials against the risk of being used as scapegoats by ministers out to save their own skin. Sandline shows that the reverse can happen. It was the committee, or at least most of its Labour members, which all but made a scapegoat of Sir John Kerr. They directed at him all the zeal for executive accountability which they were unwilling to apply to ministers. 


	Conservative members of the committee behaved no better in trying to score political debating points against the foreign secretary through Kerr. Had they succeeded, Kerr’s career could have been put at risk. This is no remote chance: senior civil servants have been known to lose their jobs or be forced to leave after upsetting their ministers. The most recent case—that of Sir Terence Burns, permanent secretary to the Treasury—occurred even as the Sandline affair was in full flow (The Sunday Times 12 July 1998). Officials need protection from committees as much as from ministers. 


	That is not all. Select committees are hampered in their ability to act as instruments of primary accountability by simple logistics. Committees meet for a few hours at a time, and they do not meet frequently. A full-time inquiry such as Legg lasted ten weeks; during that time the foreign affairs committee held all of four hearings. Had the inquiry been entrusted to the committee, it would have taken far longer—even though the committee itself insisted that Legg should be ready before Parliament rose for its summer recess. Alternatively, the committee’s inquiry could have been a superficial exercise producing simplistic conclusions. 


	The latter was no small risk judging by the artificially clear-cut approach to accountability which the foreign affairs committee took in this case. In Sir Peter Emery’s words: 


I find it nearly unbelievable that something of that nature [information about the Customs investigation], which was brought about on 18 February, is supposedly not seen by the Foreign Secretary until the end of April or the beginning of May.… It was an Exocet in a Red Box. (House of Commons 1998a: col. 905) 


In the committee’s eyes either ministers or officials were to blame for the affair, depending on whether or not there was an unexploded Exocet. It was that straightforward a choice. 


	The truth as it emerged from the Legg report was far less clear-cut. The brief prepared for Lady Symons prior to her March statement in the Lords did say that the allegations about Sandline had been passed to ‘the appropriate authorities’. But other references to the arms shipment—four in all, scattered over 59 pages of text—could have been taken as contradicting this. The desk officer who prepared the brief did so at short notice on top of a huge workload generated by the fast-changing situation in Sierra Leone: Kabbah was restored to power on the very day that Symons spoke (Legg and Ibbs 1998: 89-91). And even if Symons had been properly briefed, she may still have had to refrain from mentioning the Customs investigation so as to avoid jeopardising it at a time when it was still only getting under way.


	The picture that emerges from the report is one of a succession of errors of communication or interpretation, many excusable in the circumstances, which cumulatively resulted in a failure to anticipate events or react to them promptly. It is difficult to hold any single individual realistically responsible for the entire failure, or enough of it to justify disciplinary action. This is by no means an unusual outcome in such cases (Stone 1995: 508). But a select committee, working in a highly politicised environment and with limited understanding of the situation, will find it difficult to take account of such nuances. Hence the tendency to seek to apportion blame in an absolute manner with little allowance for the benefit of hindsight.


	Granted, one can argue that Sir John Kerr, or Robin Cook himself, was ultimately responsible for the affair by virtue of his headship of the department. Gregory (1998) would make such a case even if nothing Kerr or Cook did or failed to do contributed to the failure. And if one looks hard enough, one can find instances where high-level decisions played a part—for instance, the quiet extension of the Sierra Leone arms embargo to pro-Kabbah forces as well as the military regime (which is why Sandline’s shipment was unlawful in the first place). 


	But Gregory’s approach would turn the headship of any government department into a game of Russian roulette. And even when one finds identifiable fault at the top, one has to keep a sense of proportion and ask what contribution it made to the overall failure. There is a difference between direct and indirect causes, and efforts to hold individuals accountable for the latter can be taken too far. In the words of a West African author, ‘If you want to get at the root cause of murder … you have to look for the blacksmith who made the matchet’ (Achebe 1988: 159). 


Evolving conventions of accountability: �the future primacy of inquiries?


The Commons debate about the disputed telegrams took place on 7 July 1998. Here the committee won the battle but lost the war. It gained access to the telegrams, but the House passed a motion effectively muzzling it until the Legg inquiry was over. This was grounded in the government’s code of practice on access to information, which by virtue of a previous House resolution (see above) had come to govern the release of information to Parliament as well as the public. The code explicitly precluded the disclosure of information which could prejudice ‘the proceedings of any tribunal, public inquiry or other formal investigations’ (Cabinet Office 1997: part II, para. 4(a)). The new House motion read as follows: 


this House reaffirms that, in accordance with the House’s Resolution of 19th March 1997 and the Code of Practice on Access to Information (Second Edition, January 1997), Ministers should be as open as possible with Parliament; recalls that the House approved on 18th May 1998 the Government’s commitment to an urgent outside investigation and publication of a full report of the Sierra Leone arms investigation; believes that nothing should be done to prejudice the conduct of that inquiry by premature public disclosure of parts of the evidence; and notes that the Foreign Secretary remains ready to make available to the Foreign Affairs Committee, on a confidential basis, the telegrams it has requested. (House of Commons 1998a: cols 961-2)


	Here too, little more than partisanship may have been at work. The resolution passed 339 to 173, and the MPs who voted in favour may well have had no higher consideration in mind than saving the government from embarrassment. Yet the resolution is quite sensible for all that. It recognises that committees are not good mechanisms of primary accountability owing to their vulnerability to the pressures and incentives of party political competition; the logistical difficulties they would face in conducting thorough investigations; and their lack of awareness of administrative realities.


	The 7 July 1998 resolution was concerned specifically with Sandline. Will it become a precedent? Probably, particularly since it is founded on generally applicable provisions. The only question-mark concerning its wider impact lies in the currently proposed freedom of information bill, which would steal the ground from under the resolution if it did not contain an exclusion similar to that quoted above in the current code of practice. It is not clear at the time of writing whether the new bill will retain the exclusion or not; but it seems less than likely that the same government which invoked the latter will be prepared to dispense with it. 


	Unless new legislation were to bring about drastic change, the way ahead is clear. The Sandline case has established the principle that an independent inquiry takes precedence over a select committee, the latter only taking up a case once the inquiry is complete. This points the way towards a resolution of the uncertainty that has surrounded accountability in British government in recent years. Inquiries may now become generally accepted as the primary means to close the accountability gap resulting from the decline of the old convention of ministerial responsibility. The question that remains is: are improvements needed in the way inquiries are set up and operate if this arrangement is to prove worthy of confidence? 


	A comprehensive review of the efficacy of inquiries would require a separate paper. Here I will limit myself to a brief discussion of what is probably the key issue—the impartiality of inquiries. What risk is there of an inquiry turning out to be a cover-up operation for the government which set it up?


	There has been little systematic study of inquiries, even though they have long been used to investigate failures of government. Well-known past incidents—the Vehicle and General Insurance case of 1971, the Brixton, Maze and Parkhurst prison escapes of 1983, 1991 and 1995 respectively (the latter triggering the dismissal of Derek Lewis), and the Matrix Churchill affair—have all been investigated by independent inquiries of one form or another. The Sandline affair reconfirms rather than newly establishes the primacy of inquiries as mechanisms of primary accountability. 


	Questions have been raised concerning the validity of specific inquiries—for example, Talbot (1996) on the Learmont inquiry into the Parkhurst prison escape. Ann Widdecombe, junior minister responsible for prisons at the time Derek Lewis was dismissed, also claimed that Learmont’s conclusions were flawed in a memorable attack on the then home secretary (see Polidano 1999). Yet both she and Talbot stopped short of accusing Sir John Learmont of mounting a deliberate cover-up. 


	Such accusations appear to be rare. The only instance I have come across is the Franks inquiry into the Falklands war. This was, according to Smith and Young (1996: 30) widely dismissed as a ‘whitewash’ when it concluded in 1983 that the government could not have predicted or prevented the Argentine invasion. 


	With regard to Legg, questions have been raised about its thoroughness in dealing with links between the intelligence services, the army and Sandline (The Independent 5 October 1998). At a select committee hearing after the publication of the report, David Wilshire asked the foreign secretary whether the report had been ‘watered down so we can spare blushes’ (Foreign Affairs Committee 1998e: 15). But this relied on what was surely a deliberate misinterpretation of the practice of allowing individuals named in a report to react to the sections of the draft that concerned them. Being foreign secretary rather than a humble civil servant, Robin Cook was able to send Wilshire packing. 


	If there were serious concerns about Legg’s impartiality, one would expect the opposition to have aired them during the House debate immediately following the report’s release. The issue did not come up (House of Commons 1998b). 


	Nevertheless, it is worth considering what safeguards can be introduced to give greater assurance that inquiries are not government cover-ups. This is not to say there are none currently in existence. Select committees in their secondary accountability role are one such safeguard: even following the 7 July 1998 parliamentary resolution, there is nothing to stop a committee following up an inquiry report with hearings of its own and picking up any loose threads it identifies in the report. This is precisely the role being undertaken by the foreign affairs committee at the time of writing. 


	The foreign affairs committee has had access to all government documents seen by Legg (Foreign Affairs Committee 1998e). This is another safeguard which may deserve to be adopted as standard practice for future cases: it enables a committee to assess the veracity of an inquiry’s findings against the documentary evidence on which they are based (though the committee would need to bear in mind that the verbal evidence taken by the inquiry may have been equally vital in shaping its conclusions). 


	Perhaps the most important safeguard would be in the appointment of the inquirers, which is usually at the discretion of the very minister who is to be investigated. Some means is needed to make it clear that there is no attempt to select individuals sympathetic to the minister or ministers concerned. The government of John Major sought to do this by appointing a judge to head the Matrix Churchill inquiry; the Franks inquiry into the Falklands war was appointed with bipartisan agreement (Smith and Young 1996). 


	Sir Richard Scott’s report on Matrix Churchill has not been free from controversy (see Bogdanor 1997), and appointing judges to head inquiries may not always be possible. Nor did bipartisanship stop the Franks report from attracting cover-up accusations. Yet seeking opposition agreement for the choice of inquirer is an additional safeguard which is worth having in place. 


	Such measures would support the trend towards relying on independent inquiries as the instrument of primary accountability for failures of government. The thrust of this paper has been to argue that this trend is necessary and desirable owing to the shortcomings of select committees—shortcomings which were clearly evident in the Sandline case. This is not to say that select committees cannot play a valuable secondary accountability role. Nor is it to say that inquiries can only play their allotted part following changes such as those suggested here. Current evidence clearly suggests that inquiries are the better instrument of primary accountability even under existing practices. 
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